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Abstract
the paper focuses on taxation of non-residents from the European Union in the Czech 
republic and their possible discrimination from the income tax point of view. it provides 
detailed comparative analyses of taxation of tax resident and tax non-resident workers 
(both employees and self-employed) in the Czech republic. thorough analysis discusses 
the issue of discrimination on all levels of taxation taking into consideration tax base, al-
lowances, rates, tax credits as well as tax administration obligations. Unique overview of 
number of non-residents in the Czech republic in 2004-2010 shows the importance of the 
topic. Since the social security contributions are inseparable part of obligatory payments, 
the paper discusses also their role in international taxation and possible discrimination 
issues briefly. results of the analysis show that national tax legislation of the Czech re-
public in the field of personal income tax is compliant with the relevant Court of Justice 
of the EU’s decisions. it also meets criteria of tax nondiscrimination principles of locational 
neutrality (fully) and competitive neutrality (partially). 
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abstrakt
Článek se zaměřuje na zdanění nerezidentů z Evropské unie v České republice a jejich 
možnou diskriminaci z pohledu daně z příjmů. Poskytuje detailní komparativní analýzu 
zdanění českých daňových rezidentů a nerezidentů (jak zaměstnanců, tak osob samostatně 
výdělečně činných) v České republice. V rámci této komparativní analýzy diskutuje otázku 
diskriminace při zohlednění daňového základu, odpočtů od základu daně, daňových sa-
zeb, slev na dani, včetně daňových povinností. Článek obsahuje unikátní přehled počtu 
nerezidentů v České republice v letech 2004-2010. Vzhledem k tomu, že pojistné na so-
ciální pojištění je neodlučitelnou částí povinných plateb z příjmů z výdělečné činnosti, je 
stručně diskutována právě i role pojistného v mezinárodním zdanění a možná diskrimi-
nace. Z analýzy vyplývá, že v oblasti daně z příjmů fyzických osob je národní legislativa 
České republiky v souladu s relevantními rozsudky Soudního dvora EU. Česká národní 
legislativa v této oblasti je rovněž v souladu s principy posuzování daňové diskriminace 
z pohledu místa rezidentury (locational neutrality) a částečně i z pohledu konkurence 
daňových systémů (competitive neutrality). 
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Introduction

With globalization of economies the need for precisely arranged rules for taxation of per-
sons residing in other states in national tax legislations has arisen. although these rules 
vary from country to country, the international tax legislation, e. g. regulations of the 
European Union (“EU “) and double tax treaties, require them not to be discriminatory.

the nondiscrimination rule is crucial for meeting basic freedoms guaranteed to citizens 
of all member states by treaty Establishing the European Community. in the personal 
taxation (including social security) mainly the freedoms of movement of persons and 
services are in question. right to move and reside freely is granted to the citizens of the 
EU member states primarily by article 45 of the treaty on the functioning the European 
Union (European Union, 2008). 

discrimination in general occurs in cases when one person in particular situation is treated 
differently from another person in the same situation based on discriminating criteria, 
such as residency, nationality, sex, health condition etc. (European Union, 2000a; Europe-
an Union, 2000b). discrimination can be direct or indirect. according to the international 
tax legislation, both such discriminations must be prevented.

international tax legislation distinguishes between tax residents and tax non-residents. 
discrimination in taxation on international level therefore basically means that tax non-
residents are taxed differently compared with tax residents, resulting in less favourable 
treatment of either of them.

aim of the paper is to analyze the rules of taxation of tax non-residents workers (both 
employees and self-employed) from the other member states of the European Union in 
comparison with taxation of tax residents and to discuss the nondiscrimination rule within 
the Czech income tax policy. 

to reach the above mentioned aim, we use text and comparative analysis of relevant leg-
islation and EU case law, followed by deduction method to formulate the conclusions. the 
important role of the Court of Justice of the European Union in interpretation of European 
Union law is commented by e.g. Široký (2012).

the structure of the paper is as follows: after this introduction and a brief summary of 
previous research, the changes in numbers of tax non-residents in the Czech republic are 
presented. then follows a detailed comparative analysis of taxation of tax non-residents 
and residents, that also includes impacts of social security contributions and their role in 
international taxation. discussion and conclusions close the paper.

1 Previous Research and Literature

Mason and Knoll (2012) provided recently a very knowledgeable theoretical analysis of 
taxation of non-residents with relation to discrimination taking into consideration numer-
ous EU jurisdictions. they present possible approaches to tax nondiscrimination principle, 
such as locational neutrality (the same tax burden on all income for all tax payers residing 
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in the same country), leisure neutrality (same tax burden on income with the same source 
country regardless the residence of the tax payer) and competitive neutrality (either uni-
form residence taxation or source taxation is required depending on the way of achieving 
competitive neutrality). they favour competitive neutrality approach for nondiscrimina-
tion rules in taxation and argue that there is no need for tax rate harmonization or equal 
taxation of residents and non-residents to meet tax nondiscrimination rules fully.

Graetz and Warren (2012) also emphasize the incoherence in explanations of Court of 
Justice of the EU of tax nondiscrimination and they find the requirements of Court of 
Justice to respect both source and residence nondiscrimination at the same time being 
“labyrinth of impossibility“. 

discrimination of tax non-residents in legal conditions of the Czech republic is only 
a briefly researched issue which has not been complexly reviewed so far. in the article 
about amendment to Czech income tax act in 2011, Novotný and Pecka (2011) com-
mented on partial issues in income taxation with emphasize on nondiscrimination settled 
by EU legislation. Novotný (2010) discussed also arrangements in Czech tax legislation 
which followed a formal request of European Commission (2009) that the Czech republic 
must change particular legal provisions according to which certain types of income of tax 
non-residents were taxed on gross bases even though tax residents receiving the same 
income were allowed to deduct related expenses.

also Brychta (2011) examines the consistency of Czech tax legislation applying to Czech 
tax non-residents with EU legislation pointing out the same amendment to Czech income 
tax as commented by Novotný (2010), which in 2009, according to Brychta, contributed 
to significant consistency of Czech national legislation with EU law.

2 Czech Tax Non-residents in Numbers

Further we provide overview of numbers of Czech tax non-residents in years 2004-2010, 
based on primary data from General Financial directorate (2012). the Czech tax admin-
istration collects these data from filed personal income tax returns, i.e. tax non-residents 
not filing a personal income tax return are not reflected. 

to identify who a Czech tax resident and a Czech tax non-resident is, both international 
double tax treaties and Czech national tax legislation have their say. the primary purpose 
of the definition of a tax non-resident in Czech national legislation is to define tax obliga-
tions of citizens of countries (or more precisely: “taxpayers from countries”) with which no 
double tax treaty has been signed. Since the Czech republic has signed double tax treaties 
with all EU member states, the definition stated in the respective treaty should be deci-
sive for our discussion of EU nondiscrimination rule. However, the definition in national 
legislation has its role also when deciding tax residency status according to a double tax 
treaty. the treaty comes in use when both countries’ national legislations consider an indi-
vidual to be their tax resident. in other words, the double tax treaty confirms tax residency 
for one country. on the other hand, the treaty cannot assign a person’s tax residency to 
a country whose legislation does not consider him or her to be its tax resident. 



ActA všfs, 2/2013, vol. 7 095

if the definition of a tax resident according to the international treaty differs from the defi-
nition found in national legislation, the international treaty prevails. National legislation 
also cannot limit the definition of a tax resident contained in the treaty.

Following figures show numbers of Czech tax non-residents in years 2004 to 2010 structur-
ing 5 most recurrent states, Figure 1 in absolute numbers and Figure 2 in percentage. Both 
the figures and the comments in this chapter are based on data provided by the General 
Financial directorate (2012). it is important to emphasize that data used in the following 
analyses include only those Czech tax residents and non-residents filing personal income 
tax return. there are no complex data on total number of Czech tax non-residents includ-
ing those who have no liability or who do not file personal income tax return. Shortly 
speaking, the tax return according to Czech tax legislation does not have to be filed for 
example by an employee having only one employer or more employers successively in 
a calendar year, because the income tax is collected by the employer(s) in the form of pre-
payments withheld from income paid to the employee. However, significant part of Czech 
tax non-residents filing tax return are often tax payers with income from dependent activ-
ity (which covers employment) only. data provided by the General Financial directorate 
(2012) show that for example in case of Czech tax non-residents who declared themselves 
to be Slovak tax residents, the percentage of tax payers filing a tax return and having only 
income from dependent activity on total number of Czech tax non-residents from Slovakia 
is 73.3% in 2010. For Czech tax non-residents who declared themselves tax residents of 
Poland this ratio is even higher, 93.1% in 2010. on the other side the same ratio (i.e. the 
percentage of Czech tax non-residents from one country filing an individual income tax 
return and having only income from dependent activity on the total number of Czech 
tax non-residents from the same country) is quite low for example for Vietnam (5.1%) 
and Ukraine (3.9%). reason for such disproportion is due to different status of individuals 
working in the Czech republic. Most individuals coming to work in the Czech republic 
from Vietnam are in a position of self-employed; for Ukraine the share of self-employed is 
almost 50 %. on the contrary, most workers coming to the Czech republic from Slovakia or 
Poland are in a position of employees (Czech Statistical office, 2012). the reason for filing 
a tax return even though the individual has income from dependent activity only is most 
probably caused by legal obligation to file a tax return for Czech tax non-residents if using 
tax discounts other than the basic one. this issue is discussed further in the comparative 
analysis of taxation of Czech tax residents and non-residents below.
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Figure 1:  Number of Czech tax non-residents filing individual income tax returns 
in 2004-2010
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Figure 2:  Share of Czech tax non-residents filing individual income tax returns 
in 2004-2010, in %
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Since 2004, the number of Czech tax non-residents filing an income tax return in the 
Czech republic has been increasing gradually year after year. the number of Czech tax 
non-residents was 30,710 in 2004, which is 2.01% on the total number of taxpayers filing 
a personal income tax return. Even though the number of Czech tax non-residents rose 
each year during years 2004–2010, the percentage of Czech tax non-residents on the total 
number of taxpayers filing a personal income tax return fluctuated during this period. 
lower percentage of Czech tax non-residents was during years 2005–2007, approximately 
1.7%. the percentage of Czech tax non-residents has been rising gradually since 2007 to 
2010 on 2.72% in 2010. the total number of Czech tax non-residents in 2010 was 49,840. 

there are several countries from which only one Czech tax non-resident filing tax return 
comes; in 2004 it applied to 36 countries and 20 countries in 2010. these countries are for 
example taiwan, Hong Kong, Estonia, Egypt and others.

as seen on figures above, most Czech tax non-residents come from Slovakia, Ukraine and 
Vietnam. Quite significant increase in percentage of Czech tax non-residents from Vietnam 
and decrease in percentage of Czech tax non-residents from Poland and Germany can be 
observed comparing the data from 2007 and 2010.

to understand reasons of continuous increase in numbers of Czech non-residents proper-
ly, deeper analyses would need to be processed and variables such as economic situation 
in both the Czech republic and the country of residency, situation on labour markets both 
domestic and international, individual characteristics of non-residents etc. would needed 
to be taken into account. it was not our goal to provide such analysis. 

3 Comparative Analysis

taxation of individuals’ income in the Czech republic might be characterized by the 
following aspects:

tax base;•	
tax allowances;•	
tax rate;•	
tax credits; •	
tax administration.•	

the position of tax non-residents towards these aspects differs. For better understanding 
of the position of tax non-residents we analyze each of these aspects separately.

Since the social security contributions are an inseparable part of obligatory payments, we 
also discuss the discrimination issue for these contributions from the international point 
of view. However, it is important to point out that the international rules and principles in 
this area are different from those applicable to income tax. 

3.1 Tax Base

Calculation of the tax base for taxable income of Czech tax non-residents is generally 
the same as for tax residents. Until 2007, the tax base was equal to the individual’s gross 
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taxable income (salary and other taxable monetary and non-monetary benefits), de-
creased by the individual’s part of the social security contributions regardless in which 
state these contribution were paid. the actually paid amount of contributions (not the hy-
pothetical one as in the construction of tax base described below) on the individual’s side 
was always deducted from gross income for calculation of the tax base.

in 2008, the concept of a so called “super-gross” salary was introduced, which defined the 
tax base as the individual’s gross taxable income increased by the employer’s part of the 
social security contributions. Same as in 2007, the actually paid amount of contributions 
was taken into consideration, regardless in which state these contributions were paid. 
Since calculating tax base with foreign contributions turned up difficult to administer, as 
of 2009 the hypothetical Czech social security contributions are taken into account, even if 
the individual does not participate in the Czech social security system. these hypothetical 
Czech social security contributions mean the contributions that would have been paid if 
the individual was insured under the Czech social security system. the tax is thus in fact 
paid on the employer’s costs of the labour, though hypothetical for the individuals par-
ticipating in a non-Czech social security system (see Section 6 para. (13) of act on income 
taxes; Czech republic, 1992a).

the impact of inclusion of the employer’s part of the Czech social security contributions, 
either actual or hypothetical, on tax non-residents is questionable. in fact, if the individual 
is subject to a non-Czech social security system, his or her effective tax rate, taking into ac-
count the actual net income, might be either higher or lower than in case of an individual 
who is subject to the Czech social security system. Nevertheless, Czech tax non-residents 
might be present in both these groups and thus, this measure cannot be considered 
specifically targeted on tax non-residents.

determination of the tax base as a so called “super-gross” tax base, i.e. including employ-
er’s part of social security contributions, requested further modification of national legis-
lation in international matters. For Czech tax residents inclusion of the employer’s part of 
social security contributions into their tax base from income which was also taxed abroad 
and use of the credit method for elimination of double taxation in accordance with the 
relevant double tax treaty resulted in significant tax underpayments in the Czech repub-
lic. this problem was solved in Czech national legislation which stated that even though 
the international double tax treaty suggests the credit method for preventing double 
taxation, for income from a dependent activity (employment) performed in a state with 
which the Czech republic has concluded a double tax treaty, the method of exclusion of 
income from taxation in the Czech republic will be used. this applies only if the income is 
paid by a tax resident of the state where the work is performed, or on behalf of permanent 
establishment of a Czech tax resident in the state where the work is performed and if the 
income is taxed there (see Section 38f para. (1) and (4) of the act on income taxes; Czech 
republic, 1992a). only if favourable for a payer, the credit method stated in the double tax 
treaty shall be used. due to the “super-gross” tax base in the Czech republic, exclusion of 
income is more favourable in an absolute majority of cases.

introduction of a so called “super-gross” tax base and inclusion of the hypothetical in-
surance contributions, when the employee is insured in another than the Czech social 
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security system, brought up another practical issue of discrimination that needed to be 
solved. the question arises in situations when employee switches from one social security 
system during a tax period, which is a quite common scenario when employees are posted 
abroad. When an employee is for example insured in a foreign social security system for 
the first half of the year and has income taxable in the Czech republic, and for the second 
half of the year he switches to the Czech social security system, the calculation is as fol-
lows. during the first half of the year, the so called hypothetical contributions are included 
into the tax base and no actual contributions are paid into the Czech social security sys-
tem. after switching to the Czech social security system, the actual Czech social security 
contributions start to be paid in the Czech republic and these actually paid contributions 
are included into the tax base. the total employee’s actual social security contributions, 
paid both to a foreign and to the Czech social security systems, might in fact exceed the 
maximum assessment base stipulated by Czech social security legislation (Czech republic, 
1992b; Czech republic, 1996; Czech republic, 2006). However, for the purposes of calcula-
tion of the tax base (i.e., increasing the individual’s gross income by the employer’s part 
of the social security contributions), only the amount of contributions which would cor-
respond to the Czech contributions paid from the maximum assessment base might be 
considered. another approach would result in discrimination of an employee switching 
between the social security systems during the tax period compared with an employee 
being insured under one social security system for the whole tax period. according to an 
unofficial interpretation, the Ministry of Finance is aware of this issue and agrees that only 
this approach avoids potential discrimination. 

3.2 Tax Rate

tax rate is currently 15% for all individuals. although it has been amended in the previ-
ous years, the amendments did not differentiate among groups of tax payers. due to the 
flat tax rate, individuals who would highly likely have lower income taxable in the Czech 
republic (are typically tax non-residents, taxing here only their Czech-source income) are 
not preferred against individuals probably declaring higher (e.g. total worldwide) income 
here.1 

3.3 Tax allowances and Tax credits

Same as in case of tax administration described below, another clear restriction for tax 
non-residents is applicability of tax allowances and tax credits (except for the basic tax-
payer tax credits2). they are stipulated in single amounts regardless of the individual’s tax 
residency but their applicability is mostly conditioned by Czech tax residency or taxation 
of more than 90% of income in the Czech republic (see Section 15 para. (9) and Section 

1 This is true for the the tax non-residents from the other member states of the European Union. Please, notice 
that a different tax rate (35 %) applies to some types of income of tax non-residents from countries with 
which the Czech Republic has not concluded a double tax or any simile tax-related treaty.

2 Although the basic tax credit had been also subject to the tax residency test, this limitation was valid only 
for a few months since it was strongly challenged by employers who had to differentiate between their 
employees according to their tax residency on a monthly basis, which was excessively administratively de-
manding.
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35ba para. (2) of act on income taxes; Czech republic, 1992a). this rule has been intro-
duced in 2008 for interest on mortgage financing an individual’s main living (up to CZK 
300,000 per year); as of 2011, it was extended to all tax allowances (among others chari-
table donations, private pension contributions, life insurance premium and trade union 
fees). in addition to this limitation, tax residents might deduct certain tax credits (e.g. for 
a dependent child) on a monthly basis, while tax non-residents can do so only via an an-
nual tax return (which is reasoned by the necessity to prove the 90% income rule). in our 
opinion, introduction of this limitation for tax credits and allowances was one of the rea-
sons for significant increase in the number of tax non-residents filing annual tax returns, 
which can be seen from the data provided by the General Financial directorate.

Nevertheless, this approach should not contradict the EU law, referring to the decision of 
the European Court of Justice in the Schumacker case (C-279/93) which required the state 
of the source of the income to allow tax allowances to a tax non-resident who has “almost 
all” of his income taxed in that state. When introducing the 90% rule, the Czech govern-
ment referred to this decision and to the recommendation of the European Commission 
(1993). also the decision of the European Court of Justice in the Gerritse case (C-234/01), 
according to which exclusion of tax non-residents from applicability of the basic tax credit 
was in compliance with the EU law, and states that these rules should not be challenged 
as discriminatory. the non-discrimination of tax non-residents was also discussed by the 
Court of Justice of the EU in the Egon Schempp case (C-403/03), in which the Court of Jus-
tice concluded that the European treaty offers no guarantee that the transfer of an indi-
vidual’s tax residence to another member state will be neutral from the tax perspective.

on the other hand, international aspects were reflected in the extension of the allowances 
to include also private pension contributions and life insurance premiums paid abroad, 
which was passed after a formal request from the European Commission (2010).3 Even 
though such discrimination was considered to be aimed at foreign pension funds, it could 
be also found discriminatory for tax non-residents who are expected to use the services 
of foreign pension funds rather than Czech pension funds more often than Czech tax 
residents. the cancelation of this discrimination was effective since January 2011 (amend-
ment No. 346/2010 Coll.), when the possibility of such deduction was also made available 
for premiums paid to a pension fund from other EU countries, Norway and iceland.

recent amendments related to conditions for deduction of charitable donations: while 
until 2008, only donations to Czech entities were deductible from the tax base, as of 2009 
(amendment No. 2/2009 Coll.; Czech republic, 2009) also donations to foreign entities 
are deductible. in 2009, the individual had to prove that the donation is considered chari-
table based on legislation of the country in which it was made. Since this was difficult to 
proof, in 2010 the rules were modified (amendment No. 346/2010 Coll.; Czech republic, 
2010) and the charitability is now determined based on Czech legislation. this should not 
contradict the EU law, since the conditions for non-Czech donations and Czech donations 
are thus comparable. 

3 The reasons stem from the Bachmann case (C-204/90), in which the Court of Justice of the EU ruled that since 
tax non-residents were more likely to hold life insurance policies abroad, limitation of tax allowances only 
to life insurance premium paid in the country was likely to disadvantage other EU nationals.
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3.4 Tax administration

although calculation of tax base described above is generally the same, way of tax ad-
ministration might significantly disadvantage tax non-residents. Specifically, this applies 
to independent professionals and artists, as well as members of the boards. While for tax 
resident independent professionals and artists, calculation of their tax base takes into 
account the related expenses and the tax is paid by themselves after filing of an annual 
tax return, for Czech tax non-residents the tax is withheld at source at the moment of 
payment of the income disregarding the related costs. tax non-residents thus suffer from 
different treatment from two points of view. Firstly, they do not receive their remuneration 
in the full amount but decreased by the Czech income tax withheld at source, compared 
to tax residents who are required to pay the tax only after filing their annual tax return.4 
Secondly, they are excluded at the moment of taxation from the possibility to deduct the 
related expenses from the taxable income. 

this approach was challenged by the European Commission (2009) as contradicting the 
free movement of persons and free movement of capital. in July 2009, the legislation was 
thus amended to allow tax non-residents, residing in another EU or EEa country, to include 
such income in their annual Czech personal income tax return and deduct the withheld 
tax as a tax prepayment. this amendment brought up several questions, which were also 
discussed at the Coordination Committee of the Ministry of Finance and the Chamber of 
tax advisers (2010). Potential discrimination of tax non-residents by this treatment was 
not commented, because the authors of the analysis discussed at this Committee de-
scribed this treatment in an introductory note as not introducing so high level of discrimi-
nation which would contradict the EU law, while the effective taxation is in fact the same 
for both tax residents and tax non-residents. issues opened in the discussion included thus 
only practical application of the amendment of legislation, among others the obligations 
of a taxpayer voluntarily filing the tax return to register for the Czech tax purposes and 
pay the Czech tax advances (after they file their first tax return). the Ministry of Finance 
stressed the voluntariness of the filing of the tax return and no intention to advantage 
tax non-residents, which, in their opinion, must be kept in mind when interpreting the 
law. therefore, the Ministry of Finance did not find any reason for stipulation of a different 
treatment of tax non-residents in the area of tax registration, payment of tax advances, 
deadlines for tax filing etc. With respect to the related costs which might be deducted, the 
Ministry of Finance did not give any specific instructions (e.g., on determination of direct 
and/or indirect costs etc.) but referred only to a general request to prove connection be-
tween the deducted costs and the income taxable in the Czech republic. Since the burden 
of proof lies upon the taxpayer in this case, he or she, having no binding guidelines, has 
to carefully consider each of the incurred expenses, both direct and indirect, and prepare 
sufficient proofs for their deductibility.
 
Members of a Czech company’s boards are in similar situation; the Czech tax is withheld 
from their income at source without possibility to apply tax allowances. However, disad-
vantage of tax non-residents compared to tax residents is in this case only a delayed ap-

4 That throughout the year, the individuals who file annual tax return (i.e. tax residents in this case) and their 
tax exceeds the statutory limits have to pay quarterly or semiannual tax advances. 
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plication of tax allowances because no costs are deductible against the members of the 
boards’ income according to Czech law. the formal request of the European Commission 
mentioned above covered this group of individuals as well; the amendment of legislation 
allowing tax non-residents to include their income to the annual tax return and deduct 
the withheld tax as a prepayment applies to them, too.

the resulting taxation of Czech tax non-residents is thus the same as for Czech tax resi-
dents; differences remain from the cash-flow point of view, since tax non-residents incur 
the tax costs immediately (with mostly a tax refund being paid to them after filing the 
tax return), tax residents keep the money until the tax filing (and tax payment) deadline. 
the Court of Justice of the EU (2008) in the truck Center Case (C-282/07) did not find this 
approach contradicting the EU law, pointing at obligation of tax residents to pay tax ad-
vances during the year. Nevertheless, in another decision (Scorpio C-290/04) the Court of 
Justice of the EU (2006) required immediate deduction of the costs already at the moment 
of taxation, refusing their application via a tax return as too administratively demanding. 
according to the Court’s opinion in the Gerritse Case (C-234/01), tax withholding at source 
without deduction of costs is in compliance with the EU basic freedoms only in case of 
progressive taxation being applied to net income and a lower single tax rate being applied 
to the gross income taxed at source (Court of Justice of the EU, 2003). 

3.5 Social Security contributions

important, and due to their amount very significant from the labour cost point of view, ob-
ligatory payments from personal income (both from employment and self-employment) 
are social security contributions. it is still questionable whether and to what extent the 
social security contributions can be classified as taxes or whether they are of different 
character.5 to discuss this issue properly, it is crucial to differentiate between various sub-
systems of the Czech social security. as for the health insurance it can be said, that the 
nature of the contributions is very close to income tax, pointing out the missing connec-
tion of amount paid on contributions with the amount of benefits received. on the other 
hand, old-age pension insurance and sickness insurance possess more of the elements of 
classical insurance, with benefits being closely correlated to the amounts of contributions 
to the system, although the solidarity aspect widens this connection significantly.

For the social security purposes other principles and rules than for the income tax apply. 
international agreements on social security are used for situations with cross-border el-
ement.6 Even though the actual residency status (in a broader view as the centre of vital 
interest) of the individual is important to determine the applicable social security legisla-
tion, the concept of a resident and a non-resident with matching source income as used 
for taxation does not apply. according to the international agreements the applicable 
national legislation is determined and provisions of this national legislation apply fully 
on the total world-wide income of the individual, regardless of the country of source. 

5 More to this topic e.g. Vostatek (1996) or Rytířová and Tepperová (2012).
6  International agreements in this case refer both to the multilateral and bilateral agreements on social secu-

rity as general rule for coordination of social security. See European Union (2009), European Union (2004), 
Ministry of Labour and Social Affairs (2012) - an overview of bilateral agreements about social security.
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Contributions are thus paid to one social security system at a time only, supposing 
coordination of the systems of the respective countries by the international agreement.

the question of discrimination in Czech social security legislation also occurs, although 
the most disturbing provisions have been already removed. till 2009 Czech legislation 
covering sickness insurance and old-age pension insurance excluded employees working 
for the employer seated in a country with which no agreement on social security existed 
regardless the residency of the employee (see Section 5 of the act on Sickness insurance 
of Employees; Czech republic, 1996). Such exclusion of employees covered by an interna-
tional treaty or the EU social security regulations could have been found discriminatory. 
For this reason, since 2009 the old-age pension insurance and sickness insurance enable 
employees working for an employer seated in a country with which no agreement on 
social security exists to enter the Czech old-age pension insurance and sickness insurance 
voluntarily. 

Specific conditions for employees working for the employer seated in country with which 
no agreement on social security exists apply also for the purposes of health insurance, 
for which these employees are not considered as “employees” (see general definition of 
an employee and an employer in the act on Contributions on General Health insurance; 
Czech republic, 1992b). Since the voluntary participation in the Czech health insurance 
system is not possible due to a different character of the health insurance system com-
pared to the sickness and old-age pension insurance systems, if these employees are cov-
ered by an international agreement or the EU social security regulations, they are insured 
in Czech health insurance system under a special category called “individuals without 
taxable income”.

Even though the parameters in national legislation about calculation of the social security 
contributions are fully at the discretion of each country, they should not contain discrimi-
natory provisions. However, such discriminatory provisions can be found in health insur-
ance legislation for employees with employment contracts based on a non Czech law. 
reason for this is the current definition of the assessment base for the Czech health insur-
ance contributions (see Section 3 para. (2) and (13) in the act on Contributions on General 
Health insurance; Czech republic, 1992b). While in case of a labour contract based on the 
Czech labour Code certain types of income are excluded from the assessment base, no 
such exclusion is applied for labour contracts based on foreign law. this differentiation has 
not been challenged so far. Similar provisions existed also in the old-age pension insur-
ance and the sickness insurance till 2009, but were removed due to their discriminatory 
character. However, it can be said that the discriminatory character was not so significant 
for old-age pension insurance and sickness insurance, because the benefits paid from the 
system are calculated from the assessment base and thus, the higher the base, the lower 
the contribution. However, due to involvement of solidarity, the increase in benefits does 
not fully correspond to the increase in the contributions.

in the field of social security contribution the term “posted employee” has a significant 
role. For the purposes of social security international agreements and regulations, a post-
ed employee is an employee who works for a limited period of time (usually 24 months at 
maximum) in another country than the country where his employer has its seat. Further 
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other conditions must apply, such as that there is still an organic link between the posted 
employee and his employer who posted him, meaning who sends him to work abroad. 
application of such provisions means that in the area of social security, the structure un-
der which the employee is assigned abroad (e.g. posted, hired out or locally employed) 
is very important when determining all obligations. on the other hand, for the purposes 
of personal income tax when calculating the employee’s final tax liability, it is much more 
important whether the employee is a Czech tax resident or a Czech tax non-resident. the 
applied structure of assignment has certain impacts on calculation of tax prepayments 
and their administration, but it is reflected only insignificantly in the total tax liability 
where the tax residency has its main say.7

3.6 Tax nondiscrimination principles

in theoretical structuring of approaches to nondiscrimination published by Mason 
and Knoll (2012) as mentioned above, locational, leisure and competitive neutrality are 
recognized.

it can be said that Czech legislation in the field of taxation of non-residents fully satisfies 
criteria of locational neutrality, i.e. there is the same taxation of payers with respect to 
where they reside. 

on the other hand, it is clear from the analysis above that there are some differences be-
tween taxation of Czech tax residents and non-residents and thus the theoretical criteria 
for leisure neutrality are not fulfilled. However, it corresponds to Mason and Knoll’s as-
sumptions that it is not possible to fully meet the criteria both for locational and for leisure 
neutrality at the same time without completely harmonized effective tax rates. the differ-
ences in taxation of Czech tax residents and non-residents are within the relevant Court 
of Justice of the EU’s decisions. 

Competitive neutrality approach to tax nondiscrimination is according to Mason and Knoll 
(2012) dual. Competitive neutrality can be achieved either via worldwide taxation or via 
ideal deduction, where worldwide taxation assumes unlimited credits for source taxes and 
ideal deduction assumes uniform source taxation. When judging whether the criteria for 
tax nondiscrimination principles are met, the concrete situation of a particular payer must 
be taken into account. Czech legislation in the field of taxation of non-residents potential-
ly meets the criteria for competitive neutrality via worldwide taxation. Potential difficulties 
in this approach could arise in particular cases with unlimited foreign tax credit.

Conclusions

Based on international tax agreements no discriminatory tax policy of the participating 
countries might be in force. in addition, the states must adjust their national legislation if 
any discrepancies occur. the topicality of this issue is also noticeable from the European 
Commission statement which examined tax measures for cross-border workers (European 
Commission, 2012).

7  Further to question of tax and social security consequences Rytířová, Tepperová (2012).
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We present data on Czech tax non-residents filing a personal income tax return, in which 
a continuous growth between the years 2004 and 2010 can be seen. there is a noticeably 
higher increase between 2007 an 2008, which is probably encouraged by the amendment 
of conditions for most of the tax credits that can be applied by Czech tax non-residents. 

Even though we provided interesting data showing numbers of Czech tax non-residents 
in the years 2004-2010 in comparison with Czech residents, it was not our goal to analyze 
potential variables in construction elements of taxation causing such development. our 
goal was to make a thorough research on actual legal arrangements of Czech tax non-
residents in comparison with Czech tax residents and question these arrangements from 
the point of view of theoretical conception of tax nondiscrimination principle as well as 
with available court decisions.

according to results of the above analyses, Czech national legislation in the field of 
personal income taxation is within the relevant Court of Justice of the EU’s decisions. 
as discussed, some discrepancies in Czech national legislation were questioned by 
formal requests of the European Commission in the past. the Czech republic always 
responded with an amendment to relevant legislation, which removed the discriminatory 
provisions.

different conditions in taxation of Czech tax non-residents compared to Czech tax resi-
dents can still be found in tax allowances and tax credits, where Czech tax non-residents 
must declare more than 90% of worldwide income from source in the Czech republic to 
be allowed to deduct most of the allowances and tax credits. However, such treatment of 
tax non-residents should not be, according to the Court of Justice of the EU, challenged 
as discriminatory.

another difference in taxation of non-residents can be found in tax administration, when 
withholding tax at source is used for Czech tax non-residents compared with standard way 
of taxation (via filing a tax return) for Czech tax residents with the same income. Neverthe-
less, also for this approach the Court of Justice of the EU decided that such treatment is 
not against EU law.
 
We also discussed the discrimination issue in Czech social security legislation, where dif-
ferent international treaties than for income taxation apply. Some discriminatory pro-
visions in the field of social security contributions could be found in past, however, in 
present only a single provision covering the health insurance contributions can still be 
considered as clearly discriminatory, as it suggests a less favourable calculation of the 
assessment base for the health insurance contributions for employees with employment 
contract concluded according to another than Czech labour law.

theoretic conception of tax discrimination provides a different view on nondiscrimina-
tion principles, when locational, leisure and competitive neutrality are in question. Even 
though it is difficult to generalize and each case should be judged separately with a spe-
cial care, it can be said that Czech national legislation in the field of personal income 
taxation is fully in compliance with locational neutrality approach and is preconditioned 
to meet criteria of competitive neutrality via worldwide taxation.
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