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Il FINANCNi SETRENi V TRESTNIM RiZENi

PredloZend monografie, kterd byla zpracovand v souladu s Metodikou hodnoceni vy-
sledkt vyzkumnych organizaci a hodnoceni vysledkii ukoncenych programt (platna pro 1éta
2013 az 2015), schvalenou usnesenim vlady CR ze dne 19. 6. 2013,' je jednim z vystupii
programu ,,Bezpeénostni vyzkum pro potieby statu v letech 2010-2015%,% a je vysledkem
védeckého zkoumani feSitelského tymu, ktery v zdkladu tvofil autorsky kolektiv.

Pfi realizaci této monografie bylo vychazeno z obecnych pozadavkid na védecké pozna-
ni. Proto bylo pfi zpracovani dil¢ich otazek finan¢niho Setfeni vyuZivano obecnych teoretic-
kych védeckych metod, zejména metod indukce a dedukce, analyzy a syntézy a komparace.
Vedle téchto metod byly pouZity rovnéz vybrané empirické metody jako studium dokumen-
td (pravni a jiné predpisy), statistické metody a pfipadové studie. Pfi zpracovavani mono-
grafie bylo pracovéano s hypotézou zaloZenou na tvrzeni, Ze finan¢ni Setfeni neni prioritné
urc¢eno pouze k odhalovani majetkovych pomérii pachateld a vynosi z trestné ¢innosti, ale
také, Ze Ize jeho vysledky vyuZit i pfi dokazovani trestné ¢innosti. Zavéry nebo mozné smé-
ry aplikace procesi a jevl v oblasti novych metod finan¢niho Seteni (napft. finan¢niho zpra-
vodajstvi) pfi odCerpdvani vynosu z trestné ¢innosti a objasnéni vztahu trestniho fizeni
a finan¢niho Setfeni jsou zédkladnim obsahem této monografie.

! Metodikou hodnoceni vysledkt vyzkumnych organizaci a hodnoceni vysledkii ukonCenych programu (platna
pro léta 2013 a7 2015), schvalenou usnesenim vlady CR ze dne 19. 6. 2013. Dostupné na: http://www.mff.cuni.cz/
fakulta/lib/metodika2013.pdf

2 Program byl s identifikaénim kédem VF schvilen usnesenim vlady Ceské republiky &. 49 dne 12. 1. 2009.
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il UVOD
Pravni aspekty financniho Setreni

Finanéni Setfeni k zijmovym osobam?® realizované policejnim organem je v pfevazné
vétsiné vedeno s cilem zpracovat iplny majetkovy profil téchto osob. Odhalené a zjisténé
majetkové poméry zajmovych osob pak tvoii podklad pro vydani rozhodnuti v rdmci trest-
niho fizeni, jejichZ cilem je zajistit tyto majetkové hodnoty, dost Casto bez ohledu na to, zda
konkrétni fyzicka nebo pravnicka osoba tyto hodnoty nabyla legalné nebo Setfenou, prove-
fovanou a vySetfovanou trestnou ¢innosti.

V predloZené monografii se pokusime ukazat, Ze finan¢ni vySetfovani (Setfeni), aby bylo
efektivni, tzn., aby vedlo k od¢erpani majetkového prospéchu ziskaného trestnou ¢innosti,
musi napliiovat urcité standardy a byt provadéno v souladu s pravnimi predpisy, zejména
s trestnim fadem.

Soucasna pravni uprava trestniho fadu ve vztahu ke zjiStovani majetkového prospéchu
ziskaného trestnou ¢innosti neodpovida aktualnimu vyvoji hospodaiské a jiné trestné Cin-
nosti. V soucasnosti absentuje efektivni pravni tprava zjisSfovani majetkovych poméra pa-
chatelt trestnych ¢inti. Obecnd povinnost vyjadfend v § 91 odst. 1 trestniho fadu, jehoz
smyslem je dotazat se obvinéného v ramci jeho vyslechu na jeho rodinné, majetkové
a vydélkové poméry v rozsahu potfebném na urceni druhu a vyméru trestu, je ve vztahu
k potfebé nalezité a v€as zkoumat majetkové poméry pachatele nedostatecni. Nedostatec-
nost pravni tpravy se projevi zejména ve vztahu k pachatelim zavazné a rozsahlé hospodar-
ské trestné ¢innosti nebo organizovaného zlocinu, u kterych odborné a ¢asové naro¢né vy-
Setfovani této trestné Cinnosti Casto brani soubéZnému zkouméani majetkovych pomért
pachatele (pachateld) a dalSich zajmovych osob. Uvedena situace umoziuje pachatelim,
aby se vCas zbavili majetkového prospéchu ziskaného touto trestnou ¢innosti nebo i svého
legélniho majetku, a to pfevedenim na tfeti osoby, zaté¢Zovanim majetku tietich osob fiktiv-
nimi pravy, exekucemi apod.

Trestni fad v obecnich ustanovenich pozaduje, aby v trestnim stihédni, tedy jesté pred
projedndvanim trestni véci u soudu, byly v nezbytném rozsahu dokazovany podstatné okol-
nosti umoZziiujici stanoveni néasledku, konkrétné vysSe $kody zpisobené trestnym ¢inem
a bezdivodného obohaceni (§ 89 odst. 1 pism. e) tr. fadu). Dokazovani majetkového prospé-
chu ziskaného trestnou ¢innosti nebo vyse Skody zpiisobené trestnym ¢inem musi byt prove-
deno v takovém rozsahu, aby bylo mozno zjistit hodnovérné skutkovy stav pro konkrétni
rozhodnuti, napf. uloZeni trestu propadnuti véci a jiné majetkové hodnoty ziskané trestnym
¢inem apod. Skutecna praxe je vSak takova, Ze prokazovani majetkového prospéchu ziska-
ného trestnou ¢innosti je spise ojedinélym ¢inem policejniho organu, nez pravidlem.

Problematika finan¢niho Setfeni v ramci kriminalistické védy, ktera zkouma zakonitosti
vzniku, trvani a zéniku stop a jinych kriminalisticky relevantnich informaci o spachanych
trestnych ¢inech,* je rozpracovana minimalng. Finanéni Setfeni neni rovnéZ v kriminalistice
jako praktické metody dostate¢né pouZzivané pti nalézani, shromazdovani, dokumentaci
a zkoumani téchto stop. Pfitom finan¢ni vySetfeni miize pomoci odhalit fadu stop spojenych

3 Zajmovou osobou rozumime fyzickou nebo pravnickou osobu, ktera je podezield, Ze trestnou innosti ziskala
nebo mohla ziskat majetkovy prospéch (vynos z trestné ¢innosti), pfipadné zpisobila majetkovou ijmu oso-
bam poskozenym touto trestnou ¢innosti.

4 STRAUS, J. akol. Kriminalistickd metodika. 2. rozsifené vydani. Plzeii: Vydavatelstvi a nakladatelstvi Ale$
Cengk, 2008, s. 13.



Il FINANCNi SETRENi V TRESTNIM RiZENi

s trestnym ¢inem (napf. stopy v databazich finan¢nich instituci apod.), nebo s osobou pacha-
tele (napf. motiv trestného ¢inu). Napf. zdkladni soucasti kriminalistické charakteristiky trest-
ného Cinu je zplsob pachani trestného Cinu, ktery nejvice ovliviiuje proces tvorby stop, a tim
i moZznost poznani trestného ¢inu. Jedna se o vzajemné spjaty systém tkonu jednani pacha-
tele a zptisobu, jakymi pachatel voli nebo vyuZiva objektivni podminky a prostfedky pfi
pripravé, pachani a utajovani trestného ¢inu.’ Soucasti utajovani trestného ¢inu je i utajovani
majetkového prospéchu, ktery pachatel timto trestnym ¢inem ziskal. Odhaleni a zadoku-
mentovani majetkového prospéchu z trestné Cinnosti (vynost) tak povede nejen k jeho zajis-
téni a odCerpani, ale i k zajisténi dikaznich prostfedkul, které mohu pfinést informace ve-
douci k prokazani viny pachatele (ov§em pouze pfi dodrZeni procesniho postupu).

Cilem autorti publikace neni odpovédét na vSechny otazky spojené s problematikou od-
Cerpavani vynosu z trestné Cinnosti, ale pokusit se ukdzat na ty, které jsou v soucasnosti
v ramci policie Casto diskutovany.

V nésledujicim textu se pokusime najit nékteré odpovédi tykajici se financniho Setfent,
zejména pak v oblasti terminologické, kdy ani po zhruba 15 letech, kdy této problematice
zaCala byt v rdmci byvalé finan¢ni policie vénovand zvySend pozornost, neni fada pojmil
vykladdna v ramci policejni praxe jednotné. K zakladnim pojmim a procesim, které nejsou
dosud zcela jednoznacné pfijiméany policejni a justi¢ni praxi, lze zatadit zejména:

* vynos z trestné ¢innosti, jeho vznik, formy,

* identifikace vynost z trestné ¢innosti,

* financ¢ni Setfeni a jeho obsah (pfedmét),

¢ vyztah trestniho fizeni a finan¢niho Setfeni,

* etapy (faze) finan¢niho Setfeni,

» metodika finan¢niho Setfeni a jeji funkce v trestnim fizeni,
* finan¢ni zpravodajstvi.

1.1 Vynos z trestné ¢innosti

Vynos z trestné ¢innosti je v soucasnosti nej¢astéji vymezovan jako jakykoliv majetek
odvozeny nebo ziskany pfimo nebo nepfimo spachanim trestného Cinu. Pricemz majetek
znamena aktiva jakéhokoli druhu, at hmotn4, ¢i nehmotna, movit4 ¢i nemovita, materidlni ¢i
nemateridlni a pravni dokumenty nebo nastroje prokazujici opravnéni nebo podil na tako-
vych aktivech.® Obdobné je vynos z trestné &innosti vymezen v Umluvé Organizace spoje-
nych narodil proti nadnarodnimu organizovanému zloc¢inu (publikovana pod ¢. 75/2013 Sb.
m. s. sdéleni Ministerstva zahrani¢nich v&ci) — ¢l. 2 pism. e) a Umluvé Organizace spoje-
nych narodd proti korupci (publikovana pod €. 105/2013 Sb. m. s. sdéleni Ministerstva za-
hrani¢nich véci) ¢l. 2 pism. e) kdy ,,vynosy z trestné cinnosti* znamenaji jakykoliv majetek
pochazejici ze spachéni trestného ¢inu nebo ziskany v souvislosti s nim, a to pfimo ¢i nepfi-
mo. Ve Smérnici Evropského parlamentu a Rady 2005/60/ES, o pfedchazeni zneuZiti financ-

> STRAUS, J. akol. Kriminalistickd metodika. 2. roz3ifené vydani. Plzefi: Vydavatelstvi a nakladatelstvi Ale$
Cengk, 2008, s. 15-19.

¢ Mezinarodni standardy v boji proti prani penéz, financovéni terorismu a $ifeni zbrani hromadného niceni.
Doporuéeni FATF. Unor 2012. Dostupné z: http://www.google.cz/url?sa=t&rct=j&q=&esrc=s&source=web&cd=
1&cad=rja&uact=8&ved=0CCAQFjAA&url=http%3A%2F%2Fwww.mfcr.cz%2Fassets%2Fcs%2Fmedia%
2FMetodika_2013-08-19_Doporuceni-FATF-z-unora-2012_oprava-formtovn.pdf&ei=hSPwVOqqE4PPPb-
VgMgH&usg=AFQjCNHOx20Vy9tviPyVe2qxtZG0OrahaA



UVOD - PRAVNIi ASPEKTY FINANCNiHO SETRENi Il

niho systému k prani penéz a financovani terorismu v kap. 1, ¢l. 3, odst. 3 se vymezuje
pojem majetek jako ,,veSkera aktiva hmotné nebo nehmotné povahy, movita nebo nemovita,
materidlni nebo nematerialni, jakoZ i pravni doklady nebo néstroje v jakékoliv formé veetné
elektronické nebo digitilni, dokladajici pravni narok na takova aktiva nebo podil na nich.*’

V zakoné ¢. 253/2008 Sb., o nékterych opatfenich proti legalizaci vynost z trestné ¢in-
nosti a financovani terorismu, je pojem vynos z trestné ¢innosti nepfimo vymezen v definici
legalizace vynosu, kterou se ,,...rozumi jednéni sledujici zakryti nezdkonného ptivodu jaké-
koliv ekonomické vyhody vyplyvajici z trestné Cinnosti s cilem vzbudit zdani, Ze jde
o majetkovy prospéch nabyty v souladu se zdkonem.*®

V trestnim pravu se podle § 70 odst. 1 pism. ¢) povaZuje za vynos véc nebo jina majetko-
va hodnota, ,,...kterou pachatel ziskal trestnym ¢inem nebo jako odménu za néj nebo kterou
pachatel, byt jen zCasti, nabyl za véc nebo jinou majetkovou hodnotu uvedenou pod pisme-
nem c), pokud hodnota véci nebo jiné majetkové hodnoty uvedené pod pismenem c) neni ve
vztahu k hodnoté nabyté véci nebo jiné majetkové hodnoty zanedbatelna.”’ V komentafi
k uvedenému § 70 trestniho zdkoniku je vynos z trestného ¢inu vymezen jako jakykoli eko-
nomicky prospéch ¢i vyhoda, véetné zisku z trestné ¢innosti, ktery je mozno zabrat.'°

Pro potfeby policejni praxe povazujeme za nejvhodnéjsi vymezit vynos z trestné ¢innos-
ti jako majetkovy prospéch, ktery vné€jSkové vystupuje v podobé (formé):

1. konkrétni véci nebo jiné majetkové hodnoty, kterd byla ziskand nebo nabyta trestnym
¢inem nebo jako odména za néj, véetné véci a jinych majetkovych hodnot nasledné pofi-
zenych za tyto véci a na majetku pachatele (pfipadné dalSich osob fyzickych nebo prav-
nickych) se projevi jeho nariistem. Pfedchozi vlastnik (majitel) véci (jiné majetkové hod-
noty) neexistuje nebo pfevod vlastnického prava k véci na zdjmovou osobu (pachatele)
je soucasti trestného Cinu (predani uplatku, poskytnuti odmény za spichani trestného
¢inu).

2. Veéci (jiné majetkové hodnoty), kterd byla piivodnimu vlastniku odejmuta trestnym ci-
nem (kradeZi, podvodem, zpronevérou apod.).

3. NezmenSeni vlastniho majetku pachatele (napf. zkracenim dané), ke kterému by pfi spl-
néni daflové povinnosti doslo.

Zékladni podminkou pro oznaceni vyse charakterizovanych véci (jinych majetkovych
hodnot) jako vynost z trestné Cinnosti je, Ze je 1ze postihnout trestem propadnuti véci (jiné
majetkové hodnoty) nebo ochrannym opatfenim zabréni véci (jiné majetkové hodnoty) nebo
navracenim pivodnimu vlastniku jiZ v pfipravném fizeni.

V nékterych pripadech se véc vyrobena trestnym ¢inem nemusi projevit nardstem majet-
ku zajmové osoby, napf. nelegalné vyrobeny lih. V tomto pfipadé mizZeme mluvit
o potencidlnim vynosu z trestné ¢innosti. Readlnym se tento vynos stane az v disledku nele-
galni transakce — prodejem nelegdlné vyrobeného lihu, kdy majetkovy prospéch je ziejmy.

Konkrétni vynos z trestné ¢innosti ma podobu urcité véci nebo jiné majetkové hodnoty.
V pravnim smyslu se véci rozumi vSe, co je rozdilné od osoby a slouZzi potiebé lidi. Obcan-
sky zakonik déle rozliSuje véci hmotné a nehmotné. Hmotna véc je ovladatelna ¢ast vnéjsiho

7 Smérnice Evropského parlamentu a Rady 2005/60/ES ze dne 26. fijna 2005, o pfedchédzeni zneuziti finan¢ni-
ho systému k prani penéz a financovani terorismu, kap. 1, ¢l. 3, odst. 3.

8 Zakon ¢. 253/2008 Sb., o nékterych opatienich proti legalizaci vynosu z trestné ¢innosti financovani teroris-
mu, § 3 odst. 1.

2§88 70 odst. 1 pism. c), d) a 101 odst. 2 zakona ¢. 40/2009 Sb., trestni zakonik.

1© SAMAL, P. a kol. Trestni zdkonik, 1. vydani, Praha: C. H. Beck, 2009, s. 1067.
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svéta, kterd ma povahu samostatného predmétu, a nehmotné véci jsou prava, jejichZ povaha
to pripousti, a jiné véci bez hmotné podstaty.!" Muze to byt jen individudlné uréend samo-
statna véc, ktera musi v dobé rozsudku existovat.'> Za véc lze dle § 134 trestniho zakoniku
povazovat mimo jiné ovladatelné prirodni sily a zaknihované cenné papiry a penézni pro-
sttedky na uctu.

Tyto hmotné predméty (pripadné ovladatelné pfirodni sily nebo zaknihované cenné pa-
piry a finan¢ni prostfedky na G¢tu u banky) musi byt zpisobilé byt pfedmétem vlastnictvi'®
a mit pro vlastnika néjakou uZitnou hodnotu, tj. Ze slouZi k uspokojeni néjaké jeho potieby.
Cenné papiry v listinné podobé nebo finanéni prostiedky v hotovosti povaZujeme za véc
movitou.

Jinou majetkovou hodnotou se rozumi majetkové pravo nebo jind penézi ocenitelna
hodnota, ktera neni véci.'* Konkrétné jinou penézi ocenitelnou hodnotou, kterd neni véci,
je pak jakakoli hodnota vyjadfitelna v penézich (napf. know-how jako technické, vyrobni,
obchodni a jiné hospodarské znalosti a poznatky). Dale se sem zafazuji obchodni podily
v obchodnich spole¢nostech a druzstvech, vklad tichého spolecnika apod. Majetkové pra-
vo predstavuje jakékoli penézi ocenitelné pravo, kterym v praxi bude predevsim pohledav-
ka, nebot jeji povaha ji umoZiiuje napf. postoupit,’> zajistit'® nebo zastavit, a to i jako pohle-
déavku vzniklou v budoucnu.!” Déle mezi majetkova prava patii naroky na vyplaceni dividendy
z drZenych akcii, vynosy z autorského prava apod. Obdobné tomu je také u penéznich pro-
stfedkd na uctu, které se obecné podifazuji pod pohledavky, tedy majetkova prava.'®

Jednoznaéné vymezeni pojmu ,,vynos z trestné ¢innosti* je dflezité zejména z toho di-
vodu, Ze umozZni organiim ¢innym v trestnim fizeni cilené jej zajistovat a odcerpavat. Piede-
jde se situacim, kdy usneseni policejniho organu (statniho zastupce) o zajisténi je pro nejas-
nost a neurcitost vymezeni vynosu z trestné ¢innosti nasledné na zdkladé stiznosti obvinénym
(obzalovanym) rozhodnutim statniho zastupce (soudce) zruseno.

Aby se konkrétni véc (samostatny predmét) nebo jind majetkova hodnota staly vynosem
z trestné ¢innosti, musi byt konkrétnim trestnym ¢inem pachatelem ziskana nebo piijata jako
odmeéna za néj.

VEci nebo jinou majetkovou hodnotou ziskanou trestnym ¢inem rozumime to, co bylo
vyrobeno trestnym Cinem (tzv. producta sceleris), napt. padé€lané penize podle § 233, padé-
lek dila vytvarného uméni podle § 271, vyrobend omamna nebo psychotropni latka podle
§ 283, a déle to, co bylo ziskdno trestnym Cinem (tzv. scelere quaesita), napt. pfijaty majet-
kovy prospéch podle § 257 odst. 1 pism. c), ptijaty tplatek podle § 331. V obou ptipadech
(vyroba ¢i jiné ziskani) midze byt opatieni takové véci nebo jiné majetkové hodnoty znakem
zékladni skutkové podstaty trestného Cinu, napf. pfijeti majetkového prospéchu podle § 257
odst. 1 pism. c¢), nebo znakem tzv. kvalifikované skutkové podstaty, napt. podle § 256 odst. 2
pism. ¢), ale v jinych pfipadech tomu tak byt nemusi. Za vynos z trestné ¢innosti povaZzuje-

11 §§ 489 a 496 zakona ¢. 89/20012 Sb., ob&ansky zakonik.

12 NOVOTNY, E,, RUZICKA, M. a kol. Trestni kodexy. Praha: Eurounion, 2002, s. 96.

Nutnost, aby véc mohla byt pfedmétem vlastnictvi, vyplyva z ustanoveni trestniho zékoniku, tykajiciho se

ukladani a vykonu jednotlivych tresti, kde je u trestdl postihujici majetek pachatelti uvedeno, Ze véc (maje-

tek) musi pachateli nalezet (§ 135).

14§ 134 zakona ¢. 40/2009, trestni zdkonik.

Srovnej § 524 a nasl. ob¢anského zdkoniku.

Srovnej § 544 a nasl. obCanského zakoniku.

17 Srovnej § 155 odst. 3 obc¢anského zakoniku.

'8 Viz SAMAL, P, PURY, F.,, RIZMAN, S. Trestni zdkon. Komentdr. 11. dil. 6., dopInéné a piepracované vydani.
Dodatek. Praha: C. H. Beck, 2008, s. 159 an.
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me i véci nebo jiné majetkové hodnoty, které pachatel ziskal jako odménu za trestny Cin, at
jiZ pfed spachanim, nebo po jeho spachéani. Neni téZ rozhodné, zda poskytnuti odmény bylo
¢i nebylo pfedem dohodnuto. Z povahy véci vyplyva, Ze nemtze jit o nehmotnou odménu
nebo prospéch.’

Podle trestniho zdkoniku lze za druhotny vynos z trestné ¢innosti povaZovat i véci nebo
jiné majetkové hodnoty, které pachatel nabyl za véci nebo jiné majetkové hodnoty ziskané
trestnym ¢inem, popf. za véci nebo jiné majetkové hodnoty tvofici odménu za trestny Cin.

Za vynos z trestné ¢innosti 1ze povazovat i véci nebo jiné majetkové hodnoty, které pa-
chatel nabyl jako vysledek investice primarniho (piivodniho) vynosu do produk¢ni nebo
obchodni ¢innosti. V tomto ptipadé lze hovofit o sekundarnim vynosu z trestné ¢innosti.

V pfipadé€ vySe uvedenych forem vynost z trestné ¢innosti véci nebo jiné majetkové hod-
noty, které pachatel ziskal, nemusi mit ptivodniho vlastnika (napf., kdyZ véc byla vyrobena
trestnym ¢inem jako nové vznikld) nebo plvodni vlastnik této véci nebo jiné majetkové
hodnoty je spolupachatelem nebo ucastnikem na trestné ¢innosti pachatele (napt. dplatek,
odmeéna za spachani trestného ¢inu apod.).

Za vynos z trestné ¢innosti miiZzeme povaZovat vSak i ty véci nebo jiné majetkové hodno-
ty, které pachatel nabyl (ziskal) trestnym Cinem na dkor jiné fyzické nebo pravnické osoby
(napt. trestnym ¢inem kradeZe, podvodu, zpronevéry apod.), kterd je vlastnikem (majitelem,
nidjemcem apod.) téchto véci nebo jinych majetkovych hodnot. Tato fyzickd nebo pravnicka
osoba je v pozici poSkozené trestnym Cinem.

1.2 Vznik (tvorba) vynosu z trestné ¢innosti”

Z ekonomického (podnikového) hlediska predstavuji vynosy hmotné toky v penézZnim
vyjadfeni, tzn., Ze se nemusi hned jednat o pfirdstky penéz. Penézni toky mohou hmotné
toky provazet, pfedchazet nebo nasledovat. Vynosy podniku jsou vyprodukované a prodané
vystupy pro uspokojeni lidskych potieb, vyjadiené v penézich.

Vynos z trestné ¢innosti v podobég véci nebo jiné majetkové hodnoty miZe, jak bylo vyse
naznaceno, vzniknout v podstaté dvojim zpisobem — nezakonnou produk¢ni aktivitou nebo
poskytovanim sluzeb a nezdkonnou transakci. Obligatorni podminkou pro vznik vynost
z téchto aktivit je, Ze pfi jejich realizaci dojde k naplnéni skutkové podstaty nékterého
z trestnych ¢ind.

a) Tvorba vynostu nezakonnou aktivitou (nezakonnym poskytovanim sluzeb)

Vynosy nezdkonnou aktivitou mohou vzniknut v podstaté dvojim zplisobem, a to:

* nezdkonnou vyrobou legalnich vyrobki (nezakonnym poskytovanim legalnich sluzeb)
a

* vyrobou nelegalnich (zakazanych) vyrobkl nebo poskytovanim nelegélnich sluzeb.

Nezékonna vyroba legélnich vyrobki (napf. potfeb pro chovatele) nebo nezdkonné po-
skytovéni legélnich sluzeb (napt. pravnich) znamen4, Ze pachatel tyto aktivity vykonéava bez
prislusného opravnéni podle jinych pravnich pfedpisii. Rozsah a intenzita nezakonné vyro-
by a nabidky sluZeb musi naruSit zijem chranény trestnim zdkonem (napf. délka vyrobni

19 SAMAL, P. a kol. Trestni zdkonik, 1. vydani, Praha: C. H. Beck, 2009, s. 802.
2 DVORAK, V. a kol. Vynosy z trestné ¢innosti. Praha: Scientia, spol. s r.0., 2010, s. 39-43.
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¢innosti nebo nabizeni sluZeb, vyse majetkového prospéchu apod.). Pfijem z prodeje takto
vyrobenych vyrobkl nebo nabizenych sluZeb 1ze povazovat za vynos z trestné ¢innosti, po-
kud dojde k pravomocnému odsouzeni pachatelt za konkrétni trestni ¢in (napf. neopravnéné
podnikani, poruseni prav k ochranné zndmce a jinym oznacenim apod.).

V pfipadé€ vyroby zakazanych vyrobkil nebo poskytovani nelegalnich sluzeb je jiZ vyro-
ba véci (sluZzba) sama o sobé trestnym ¢inem (napf. vyroba zbrani, drog, padélanych penéz,
nabizeni potrati mimo zdravotnickd zafizeni apod.). Takto vyrobend véc nebo pfijem
z nabidnuté sluzZby se stava bez dal$iho vynosem z trestného ¢inu.

b) Tvorba vynost neziakonnou transakci

Z hlediska institucionalni ekonomie je transakce ,,jakykoli akt smény ¢i transferu mezi
tcastniky smluvniho vztahu, jimZ mohou byt fyzické ¢i pravnické osoby*“.?! Z hlediska tvorby
vynosu z trestné ¢innosti 1ze i transakci metodologicky rozdélit do dvou rovin. V prvni rovi-
né dochézi k nelegdlni transakci (smény) legalnich produktd (napf. prodej legilniho zboZzi
bez pfislusného opravnéni) a ve druhé roviné k zakazané transakci, kdy sama transakce je
zakéazand (napf. kradeZ, obchodovani s lidmi).

V pfipadé€ nelegalni transakce legdlnich vyrobk (véci a jinych majetkovych hodnot) 1ze
za vynos z trestné ¢innosti povaZzovat majetkovy prospéch ziskany touto transakci, ale sniZe-
ny o skutecné vynaloZené niklady, zejména hodnotu pouZitého materidlu, hodnotu energie
spotfebované pti provadéni nedovolené ¢innosti, ndklady na dopravu materidlu, poptipadé
vyrobeného zboZi, hotové vylohy pachatele (cestovné a noclezné) a podobné.”? RovnéZ platby
odvedené na danich nepfinasi pachateli Zddny majetkovy prospéch, a proto platby odvedené
na danich v souvislosti s pfijmy z ¢innosti, jeZ je podstatou trestného ¢inu, nelze povaZovat
za prospéch ve smyslu pfislusnych skutkovych podstat.®

V ptipadé€ zakdzané transakce (obchodovani s lidmi apod.) je nutno za vynos z trestné
¢innosti povaZzovat celkovy majetkovy prospéch (bez odecteni ndkladd, protoZe tyto vydaje
byly urceny k pachéni trestné ¢innosti).

1.3 Proces identifikace vynosia z trestné ¢cinnosti

Identifikace vynosi z trestné ¢innosti pfedstavuje proces, béhem néhoz se zjistuje, zda
majetkovy prospéch fyzické nebo pravnické osoby (inkriminovana konkrétni véc nebo jina
majetkova hodnota) byl, byt zprostfedkované, ziskan trestnym ¢inem nebo jako odména za
jeho spachani.*

KaZzda véc (jind majetkova hodnota) ma své charakteristické znaky (identifika¢ni prvky),
které ziskava v okamZziku svého vzniku a v pribehu své existence (forma, hodnota, zdrojova
aktivita, zdrojova transakce, tokové veliciny, vlastnictvi). Tyto charakteristické znaky lze
rozdélit podle vzniku na konstantni a variabilni.

2t MLCOCH, L. Instituciondlni ekonomie. Praha: Univerzita Karlova v Praze. Nakladatelstvi Karolinum, 2005,
s. 31.

2 MLCOCH, Z. Co je to neoprivnéné podnikini — definice, tresty, podstata trestného &inu. [Cit. 2.3.2015].
Dostupné na www: <http://www.zbynekmlcoch.cz/info/pravo/co_je_to_neopravnene_podnikani_
definice_tresty_podstata_trestneho_cinu.html>

2 Usneseni Nejvysiiho soudu Ceské republiky sp. zn. 5 Tdo 136/2008, ze dne 11. 6. 2008. Dostupné na:
WWW.epravo.cz

2 DVORAK, V. a kol. Vynosy z trestné ¢innosti. Praha: Scientia, spol. s r.o., 2010, s. 66-70.
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Konstantni vznikaji v okamziku zrodu vynosu a jsou neménné. Ke konstantnim znakiim
vynosi z trestné Cinnosti 1ze zaradit zdrojovou aktivitu (véc nebo jind majetkova hodnota
trestnym Cinem vyrobena nebo ziskana, pfipadné prijata jako odména za trestny Cin)
a zdrojovou transakci (majetkovy prospéch ziskany nelegalni transakci legalnich véci nebo
zakazanych transakci) a vlastnictvi (napf. odcizenim neziskava pachatel vlastnické pravo
k odcizené véci).

K variabilnim znakiim, které se v pritbéhu dalsi existence vynosu mohou ménit, Ize zara-
dit ty, které vznikaji anebo se méni v pribéhu dalsi existence vynosu. Konkrétné se jedna
napf. o formu (vyrobenou drogu pachatel nebo jina osoba proda a formy vynosu se zméni na
hotové penize, nebo pachatel za pfijaty tiplatek koupi movitou véc apod.), hodnotu vynost
(hodnota se méni zejména podle poptavky, nabidky a ndkladl) a tokové veliCiny (rizné dru-
hy transakci), v jejichZ pribéhu se mize ménit forma i hodnota vynost a mtize dojit také
k zakryti zdroje (majetkovy prospéch ziskany trestnou Cinnost vnéjSkové vystupuje jako
legélni majetek pachatele). K variabilnim znaktim vynost 1ze zatadit i jeho vlastnictvi. Orien-
tacné lze uvést, Ze vlastnické pravo se chape jako souhrn vice dil¢ich prav, konkrétné prava
véc drZet, prava véc uzivat, prava véc pozivat, tedy brat z ni plody, pfipadné i jiné uZitky,
a kone¢né prava s véci nakladat. Podle trestniho zdkoniku muze soud uloZit trest propadnuti
véci nebo jiné majetkové hodnoty (vynost), jen jde-li o véc nebo jinou majetkovou hodnotu
nalezejici pachateli. Z § 135 trestniho zakoniku vyplyva, Ze véc nebo jind majetkova hodno-
ta naleZi pachateli (nebo jiné osobé), jestlize ji v dobé rozhodnuti o ni vlastni, je soucasti
jeho majetku nebo s ni fakticky jako vlastnik nebo majitel naklada, aniZ je opravnény vlast-
nik, majitel nebo drZitel takové véci nebo jiné majetkové hodnoty zndm. Ziskani véci trest-
nym ¢inem vSak nepfedstavuje nabyti vlastnického prava k této véci. Proto, i kdyZ pachatel
ziskal majetkovy prospéch tim, Ze véc, kterd je vynosem z trestného ¢inu, vyrobil (nové
vznikla véc, tzn., Ze predchozi vlastnik této véci neexistuje), nestava se jejim vlastnikem.
Pachatel se vlastnikem nestava také v pfipadé€, Ze véc, kterou ziskal trestnym ¢inem (napf.
kradezi), byla jiz dfive ve vlastnictvi né€koho jiného.?

V prubéhu identifikace vynost z trestné ¢innosti musi policejni organ posoudit a pravné
kvalifikovat jeho vSechny charakteristické znaky s dirazem na konstantni. Pro posouzeni
a oznaceni urcité véci nebo jiné majetkové hodnoty jako vynosu z trestné ¢innosti je rozho-
dujici jejich zdroj (ptivod). I v pripadé€ ziskani majetkového prospéchu v podobé nezmense-
ni vlastniho majetku pachatele je nutno jednoznacné kvalifikovat, na zékladé€ jaké pravni
skute¢nosti k tomuto ,,nezmensSeni majetku* doslo a zda mé souvislost s trestnou ¢innosti.
Toto mtiZe ucinit jenom orgéan ¢inny v trestnim fizeni. Na posouzeni znalce (experta) ziista-
va uréeni hodnoty véci nebo jiné majetkové hodnoty ziskané trestnym c¢inem nebo k jak
velkému zmenSeni majetku pachatele by doslo, kdyby fadné splnil své povinnosti.

Identifikaci vynost z trestné ¢innosti je nutno realizovat ve dvou fazich:

V prvni fazi provést identifikaci objektovou (ekonomickou), tzn., jak véc nebo jind ma-
jetkova hodnota ziskand trestnym ¢inem vznikla, zda byla vyrobena trestnym ¢inem, nebo
trestnou ¢innosti ziskdna jako majetkovy prospéch nebo odmeéna za trestny ¢in, piipadné
byla odejmuta z dispozice opravnéného vlastnika (drZzitele apod.).

Ve druhé fazi se provede identifikace pravni, tzn., zda zplisob nabyti této véci nebo jiné
majetkové hodnoty byl jako ptimy disledek jednani napliiujictho skutkovou podstatu nékte-
rého z trestnych ¢int, pro ktery je vedeno trestni fizeni.

» Ur¢ité vyjimky v nabyvéni vlastnictvi k v&ci ziskané trestnym ¢inem existuji v pfipadech, kdy fyzickd nebo
pravnicka osoba nabyde tuto véc v tzv. dobré vife. Podrobnéji viz pfislusna ustanoveni obcanského zdkoniku.
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Samotny proces identifikace se bude odliSovat podle konkrétni formy véci (jiné majetko-
vé hodnoty), u které je podezieni, Ze pochazi z trestné Cinnosti. Jiny postup zvoli policejni
organ pfi identifikaci finan¢nich prostfedkil na ictu u banky (zéklad bude tvofit analyza
finan¢nich toki a odhaleni ptivodu finanénich prostiedki) a jiny postup bude volen v piipadé
nemovitych nebo movitych véci. Ustfednim bodem identifikace bude zji§téni (ustanoveni)
fyzické nebo pravnické osoby (ptivodni vlastnik nebo opravnény drzitel), které predmétna
véc (jind majetkova hodnota) nalezela pfed spachidnim trestného Cinu, nebo zjisténi, Ze tato
véc neexistovala a byla trestnym ¢inem vyrobena.
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21 Financni setreni a jeho obsah

Zakomponovani institutu financniho Setfeni do trestniho fadu jako obligatorni povinnos-
ti policejniho organu v pfipadég, Ze trestnou ¢innosti pachatel ziskal (nebo se snaZil ziskat)
majetkovy prospéch nebo zplsobil $kodu, by pfispélo k feSeni casti problémil spojenych se
zabavovanim majetku pachatell trestnych ¢ini.

P73

,Finan¢ni Setfeni“ podle mezinarodnich standardil v boji proti prani penéz, financovani
terorismu a Sifeni zbrani hromadného ni¢eni znamend vySetfovani financnich zaleZitosti ty-
kajicich se trestné ¢innosti s cilem:

e urcit rozsah kriminalnich siti a/nebo rozsah trestné ¢innosti,

* odhalit a vyhledat vynosy z trestné ¢innosti, finanéni prostedky teroristi nebo jiné aktiva,
ktera by mohla byt zkonfiskovana, a

* zajistit dikazy vyuZitelné v trestnim fizeni.?

Uvedené standardy vymezuji i pojem soubéZného financniho Setfeni, které chapou jako
provadéni financniho Setfeni zaroveii s nebo v ramci (tradi¢niho) Setfeni trestného ¢inu pra-
ni penéz, financovani terorismu a/nebo predikativniho trestného Cinu (¢inl). VySetfovatelé
orgdnd ¢innych v trestnim fizeni, kteti vysetfuji predikativni trestné ¢iny, by méli byt oprav-
néni vySetfovat jakékoli souvisejici trestné Ciny prani penéz a financovéni terorismu v rdmci
soubéZného Setfeni, nebo by méli mit moZnost piedat pfipad jinému organu, aby v takovém
Setfeni pokracoval.

Pojem financ¢ni Setfeni neni v ¢eském trestnim pravu obsaZen, a proto jeho provedeni
neni pro organy ¢inné v trestnim fizeni zdvazné.

Pro potifeby policejniho orgédnu povéreného vySetfovanim je problematika finan¢niho
Setfeni upravena zdvaznym pokynem policejniho prezidenta.”” V tomto pokynu se financ-
nim Setfenim rozumi proces vyhledavani, dokumentace a zajistovani vynosu z trestné ¢in-
nosti nebo zajistovani nahradni hodnoty? a vyhotoveni majetkového profilu pro tcely zajis-
téni vykonu trestu ¢i ochranného opatfeni*® nebo zajisténi naroku poskozeného v trestnim
fizeni™, a nasledujici tikoly spojené se spravou takto zajisténého majetku®!. Finan¢ni Setfeni
mizZe provést policista, ktery vede trestni fizeni, kde byla zpiisobena majetkova ujma ¢i byl
ziskan majetkovy prospéch (dale jen ,,zpracovatel), jiZ od doby zah4jeni ukont trestniho
fizeni*?, dusledné zjistuje a zajiStuje vynosy z trestné ¢innosti a zvaZuje moznost zajisténi
majetku pro ucely zajiSténi ndhradni hodnoty, pro ucely uspokojeni opravnénych narokii
poskozeného nebo pro tcely uloZeni trestu propadnuti majetku®. Pro tyto ucely posuzuje
vhodnost provedeni finanéniho Setfeni, pfipadné rozsahu a zpisobu jeho provedeni.

26 Mezinarodni standardy v boji proti prani penéz, financovéni terorismu a §ifeni zbrani hromadného niceni.
Doporuéeni FATFE. Unor 2012. Dostupné z: http://www.google.cz/url ?sa=t&rct=j&q= &esrc=s&source=web&cd
=1&cad=rja&uact=8&ved=0CCAQFjA A&url=http%3A%2F%2Fwww.mfcr.cz%2Fassets%2Fcs%2Fmedia%
2FMetodika_2013-08-19_Doporuceni-FATF-z-unora-2012_oprava-formtovn.pdf&ei=hSPwVOqqE4PPPb-
VgMgH&usg=AFQjCNHOx20Vy9tviPyVe2qxtZG0OrahaA

Zavazny pokyn policejniho prezidenta ¢. 174 ze dne 12. zafi 2011 k provadéni finan¢niho Setfeni v trestnim
fizeni.

28§ 79f zdkona ¢. 141/1961 Sb., o trestnim fizeni soudnim (trestni fad).

2§ 66, 67,70 az 72, 101 a 102 zikona ¢&. 40/2009 Sb., trestni zakonik.

30§ 47 zakona ¢. 141/1961 Sb.

Zakon €. 279/2003 Sb., o vykonu zajisténi majetku a véci v trestnim fizeni a o zméné nekterych zakonu.
32§ 158 odst. 3 zakona ¢. 141/1961 Sb., o trestnim fizeni soudnim (trestni fad).

3§ 78 az 79f, § 47 a § 347 zakona ¢. 141/1961 Sb., o trestnim Fizeni soudnim (trestni Fad).

w
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V pfipadech, kdy je na misté provedeni finan¢niho Setfeni a jedna se o provadéni finanéniho
Setfeni rozsahlejSiho charakteru, které neni v silach zpracovatele, mtiZze pozadat o jeho pro-
vedeni specialistu organiza¢niho ¢lanku nebo ttvaru, v rdmci kterého je zarazen, nebo pii-
slusné specializované pracovisté. V uvedeném pokynu je finanéni Setfeni ¢lenéno na zkrace-
né, které je zaméfeno na vyhledani, dokumentaci a zajiSfovani vynosii z trestné Cinnosti,
dikazi k trestni véci a pfipadného zpracovani ¢astecného majetkového profilu provérova-
nych osob, a komplexni, které zahrnuje vyhledani, dokumentaci a zaji$tovani vynost z trestné
¢innosti, zpracovani analyz a podrobného majetkového profilu provéfovanych osob a zajisténi
dikazi k trestni véci. Zaroven jsou zde uvedeny i postupy provadéni finan¢niho Setfeni
v jednotlivych fazich trestniho fizeni.

2.1 Vztah trestniho rizeni a finan¢niho Setreni

Jak bylo uvedeno vyse, samotné finan¢ni Setfeni neni trestnim fddem jednozna¢né upra-
veno. Financni Setfeni jako soucast trestniho fizeni je realizovano podle procesnich tkont
zahéjenych podle trestniho fadu (po zahdjeni ukont trestniho fizeni, po sdéleni obvinéni).
Napt. v tzv. pfedprocesnim stadiu nemiiZe policejni organ ke zjiStovani a odhalovani majet-
kového prospéchu podezielého vyuZzit opravnéni vyplyvajici z trestniho fadu, a proto postu-
puje podle jinych pravnich norem (zdkon o Policii CR), nebo majetkové poméry z4jmovych
osob zpracovava z vefejné dostupnych zdrojii. Utvar policie, jehoZ tikolem je boj s terorismem,
muze podle § 71 zakona o policii za tcelem predchazeni a odhalovani konkrétnich hrozeb
v oblasti terorismu v nezbytném rozsahu pozadovat od pfislusnych pravnickych nebo fyzic-
kych osob informace, které by jinak mohl poZadovat aZ po zahéjeni tkond trestniho fizeni
(napf. lokaliza¢ni uidaje, ddaje o pouZiti elektronického platebniho prostiedku, pripadné in-
formace o dobé a misté poskytnuti zdravotnich sluzeb). Podle § 71a zédkona o policii mize
specializovany utvar policie uréeny policejnim prezidentem pro ucely zahajeni trestniho fi-
zeni Zadat od spravce dané informace ziskané pfi spravé dani, je-li to nezbytné pro plnéni
konkrétniho tkolu v oblasti boje proti korupci, terorismu, organizovanému zlo¢inu, dafiové,
finan¢ni a zavazné hospodarské kriminalité a legalizaci vynosu z trestné Cinnosti. Policejni
orgin (specializovany titvar Policie CR) tyto informace vyZaduje na zdkladé vydaného zmoc-
néni v podobé dokladu o specidlnim urceni, kterym prislusnik policie zafazeny ve speciali-
zovaném utvaru policie prokazuje prislusnost k tomuto ttvaru a opravnénost vyzadovat in-
formace potfebné pro fizeni v oblastech vymezenych zdkonem.** Doklad o specidlnim urceni
je vydavan na zakladé dohody o spolupraci, vymeéné informaci a koordinaci mezi Minister-
stvem financi a Ministerstvem vnitra ze dne 11. 4. 2014. Poskytnuti informaci podle tohoto
ustanoveni neni porusenim povinnosti ml¢enlivosti podle dafiového radu.

Po zahdjeni ukont trestniho fizeni podle § 158 odst. 3 trestniho fadu, mlZe policejni
organ vyuzivat témer vSechna opravnéni vyplyvajici z jeho jednotlivych ustanoveni. Mlze
od pfisluSnych instituci vyZadovat informace spadajici pod dafiové a bankovni tajemstvi, za
ucelem zjisténi majetkovych pomért podezrelych miiZze provadét domovni prohlidky a dalsi
ukony spojené se zajiStovanim véci, u kterych zjisténé skute¢nosti nasvédcuji, Ze se mize
jednat o vynos z trestné ¢innosti apod.

3* Pokyn policejniho prezidenta ¢. 143 ze dne 7. 7. 2014, o vyzadovéni informaci od spravce dané.
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Podle § 12 odst. 10 trestniho fadu se trestnim fizenim rozumi fizeni podle tohoto zdkona
a zdkona o mezinarodni justi¢ni spolupraci ve vécech trestnich, trestnim stihanim pak dsek
fizeni od zahajeni trestniho stihani aZ do pravni moci rozsudku, pfipadné jiného rozhodnuti
organu ¢inného v trestnim fizeni ve véci samé a pfipravnym fizenim usek fizeni podle toho-
to zdkona od sepsani zdznamu o zahajeni dkont trestniho fizeni nebo provedeni neodklad-
nych a neopakovatelnych ukont, které mu bezprostfedné predchazeji, a nebyly-li tyto tiko-
ny provedeny, od zahdjeni trestniho stihani do podéni obZaloby.

vvvvvv

vvvvvv

ni (podle § 158 odst. 3 a nasl. trestniho fadu) a vySetfovani (podle § 160 a nasl. trestniho
fadu).

Pfipravné fizeni plni tfi zdkladni funkce — funkci vyhledavaci, zajistovaci a ovéfovaci.
v hledani skrytych informaci o spachanych trestnych ¢inech, o nichz je vétSinou velmi ne-
snadné opatfit si dostatek vérohodnych informaci. Fixa¢ni funkce pripravného fizeni spoci-
va v procesnim podchyceni (fixaci) pomijivych dikazl pro soudni fizeni, tim se pfedejde
jejich hrozici zkaze nebo poskozeni. Verifikacni (filtracni) funkce piipravného fizeni smé-
fuje k zabranéni tomu, aby pred soud byly stavény osoby, u nichz podezieni ze spachani
trestného ¢inu neni dostateéné odivodnéno. Nektefi autofi uvadeji jesté dalsi funkei, a to
odklonnou. Odklonna funkce vyjadfuje snahu vyhnout se tradi¢nimu vyfizeni véci v hlavnim
liceni v malo zavaznych (bagatelnich) vécech a nahradit je tzv. odklony. Jedna se o jakési
alternativni vyfizovani bagatelni kriminality s cilem dosdhnout zjednoduseni a zrychleni pro-
cesu vyfizovani véci a dal§ich Zadoucich efekti.

Uvedené funkce trestniho fizeni 1ze vztahnout i na finan¢ni Setfeni. V tomto pfipadé by
vyhledéavaci funkce finan¢niho Setfeni spocivala ve skrytém zjiStovani informaci o majetkovém
prospéchu ziskaném trestnou ¢innosti a v pfipadé, Ze trestnym ¢inem byla zpiisobena Skoda,
i o legdlnim majetku podezfelého, ze kterého by se tato Skoda hradila. Fixa¢ni funkce fi-
nancniho Setfeni by spocivala v zajisténi zjiSténého majetkového prospéchu a po zahijeni
trestniho stihani i zajiSténi naroku poSkozeného na nahradu $kody zplsobené trestnym ci-
nem. Smyslem zajiStovacich dkontll je zabranit zijmovym osobam, aby zdjmovy majetek
(véci a jiné majetkové hodnoty) byly vyvedeny mimo dosah orgdnd ¢innych v trestnim fize-
ni a zmafeni vykonu ocekavanych trestd nebo ochrannych opatfeni (trest propadnuti véci
a jiné majetkové hodnoty, propadnuti ndhradni hodnoty, trest propadnuti majetku nebo ochran-
né opatfeni zabrani véci nebo jiné majetkové hodnoty). Podstatou verifika¢ni funkce financ-
niho Setfeni by bylo zabranit tomu, aby trestem nebo ochrannym opatfenim byl postiZzen
pouze majetkovy prospéch ziskany trestnou ¢innosti nebo jako odmeéna za ni a aby néarok
poskozeného byl uspokojen z legdlniho majetku pachatele.

2.2 Etapy (faze) financ¢niho Setreni

Podle trestniho fadu musi organy ¢inné v trestnim fizeni postupovat tak, aby trestné iny
byly nélezité zjiStény a jejich pachatelé podle zdkona spravedlivé potrestani, tzn., Ze trestni
fizeni je vedeno vzdy proti néjaké osobé (fyzické nebo pravnické), kterd je podeziela ze

35 MUSIL, J., KRATOCHVIL, V., SAMAL, P. a kol. Trestni prdvo procesni. 3. ptepracované vydani, Praha:
C. H. Beck, 2007, str. 536.
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spachani trestného Cinu. Trestni fizeni vedené bez ucasti podezielé osoby je mozné pouze
v prvotnich fazich pripravného fizeni (napf. v pfipadé podaného trestniho oznameni ,,proti
nezndmému pachateli®). Trestni fizeni tedy nebéZi a uz vlibec jej nelze iniciovat pouze za
ucelem odcCerpani vynosi z trestné ¢innosti.

Financ¢ni Setfeni 1ze podle obdobi, kdy je zahijeno a realizovano, rozd€lit do nasleduji-
cich etap:

1. Financni Setfeni provadéné pred zahdjenim ukoni trestniho fizeni — jednotlivé tkony
finan¢niho Setfeni jsou provadény skryté — zdkladni metodou ziskdvani poznatkl
o majetkovém prospéchu z trestné Cinnosti je financni zpravodajstvi. Etapa finan¢niho
zpravodajstvi je zahijend v okamZiku, kdy policejni organ zjisti skutecnosti, napf.
z ozndmeni podle § 8 odst. 1 véta druha nebo podani podle § 59 t. t., ptipadné vlastni
patraci Cinnosti, nasvédCujici tomu, Ze majetkovy prospéch urcité osoby (fyzické nebo
pravnické) mize byt vynosem z trestné ¢innosti. Vysledkem je pfedbéZny seznam za-
jmového majetku, v€etné pfislu§nych odkazil na zdroje informaci.

2. Financni Setfeni provadéné pred zahdjenim trestniho stihdni (po sepsdni zdznamu
o zah4jeni dkoni trestniho fizeni k objasnéni a provéfeni skute¢nosti ddvodné nasvéd-
Cujicich tomu, Ze byl spachan trestny ¢in podle § 158 odst. 3 trestniho fadu); pti dodrZeni
terminologie trestniho fadu v této etapé Ize mluvit o finanénim provérovani. Tato etapa
je zahdjena sepsanim Ufedniho zdznamu o zahijeni tkonu trestniho fizeni a ukoncena
zahajenim trestniho stihdni konkrétniho pachatele. Hlavnim smyslem této etapy je pro-
véfit informace a poznatky ziskané finan¢nim zpravodajstvim, doplnéni predbézného
seznamu zdjmového majetku o véci, které nebylo mozné ziskat v predchozi etapé (napft.
na zéklad€ domovnich a jinych prohlidek). Vysledkem je identifikace a dokumentace
vynost z trestné ¢innosti a majetkovy profil zdjmové osoby a zajiSténi vynost a legalniho
majetku pachatele (jiné osoby) pro ucely trestu (opatfeni) propadnuti (zabrani) véci
a jinych majetkovych hodnot, pfipadné propadnuti majetku.

3. Financni Setfeni po zahajeni trestniho stihani (nasvédcuji-li provéfovanim podle § 158
zjisténé a odtivodnéné skutecnosti tomu, Ze byl spachan trestny ¢in, a je-li dostatecné
odtivodnén zavér, Ze jej spachala uritd osoba, rozhodne policejni orgdn neprodlené
o zah4jeni trestniho stihani této osoby jako obvinéného); opét pfi dodrZeni terminologie
trestniho fadu lze v této etapé mluvit o finanénim vySetiovani. Finan¢ni vySetfovani je
zahéjeno sdélenim obvinéni konkrétni osobé pro konkrétni trestny ¢in (Ciny) a smyslem
této etapy je prokazat, Ze identifikovany vynos z trestné Cinnosti byl ziskan trestnym
¢inem, pro ktery bylo sdéleno obvinéni. Vysledkem je jednoznacna identifikace vynost
z trestné ¢innosti, jehoZ seznam by mél byt v ndvrhu na podani obZaloby, predkladané
policejnim orgdnem dozorujicimu statnimu zastupci. V této etapé je rovnéZ nutné zajistit
legalni majetek pachatele pro zajisténi naroku poskozeného na nahradu $kody zptisobe-
né trestnym ¢inem a pro ucely trestu propadnuti majetku nebo piipadné pro tcely zajis-
téni penéZitého trestu dle § 344a tr. fadu.

V obdobi prfed zahdjenim dkonil trestniho fizeni postupuje policista z vlastni iniciativy
nebo na zdkladé podnétu jiné osoby anebo orgdnu a za Gc¢elem ziskani poznatkil o trestné
¢innosti vyhledava, odhaluje, a je-li to tfeba, i dokumentuje skute¢nosti nasvédcujici tomu,
Ze byl spachén trestny ¢in. V ramci finan¢niho zpravodajstvi by se jednalo o ziskdvani po-
znatki o moZném majetkovém prospéchu (profilu) osob podezielych z trestné ¢innosti nebo
o puvodu majetku z neznamych zdroji, a to na zdkladé podnétu, ozndmeni, vlastni ¢innosti,
podani podle § 59 trestniho fadu apod., Ze byl spachan trestny Cin, kterym pachatel ziskal
nebo mohl ziskat majetkovy prospéch. ProtoZe jeSté nejsou zahdjeny ukony trestniho fizeni,
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musi policejni organ provadéjici finanéni Setfeni postupovat podle jinych pravnich ptedpisi,
nez je trestni fad. V tomto ptipadé by postupoval podle zdkona &. 273/2008 Sb., o Policii CR
(8§ 69 a 72), za vyuZiti opravnéni a prostfedkt v ném uvedenych (jedna se zejména po-
stup podle §§ 61 — podani vysvétleni, 62 — pofizovani zdznamu, 63 — prokazani totoZnosti,
66 — ziskavani informaci z evidenci, 68 — patrani po osobach a vécech). Ve vymezenych
pripadech miZe policejni organ uvedeny v §§ 71 a 71a ziskavat v této fazi financniho Setfeni
iudaje tykajici se bankovniho tajemstvi, dafiového fizeni nebo tdaje z elektronickych ko-
munikaci. Poskytnuti informaci podle téchto ustanoveni neni porusenim bankovniho tajem-
stvi nebo povinnosti ml¢enlivosti podle dafiového fadu. Policista provadéjici finanéni Setfeni
v této etapé je pri ziskavani poznatkl o majetkovém prospéchu z trestné ¢innosti opravnén
pouzivat podptrné operativné patraci prostiedky, kterymi jsou informator (§ 73), kryci pro-
stitedky (§ 74), kryci doklad (§ 75), zabezpeCovaci technika (§ 76) a zvlastni finanéni pro-
stiedky (§ 77).

Podstatnou néleZitosti jednotlivych postupt finanéniho Setfeni v této etapé je jeho skry-
tost a proaktivnost, ¢imzZ se zamezi zmareni naslednych postupil finan¢niho Setfeni podle
trestniho fadu, zejména zabaveni (zaji$téni) majetkového prospéchu pochézejiciho z trestné
¢innosti a jeho nasledné odCerpani v soudnim stadiu trestniho fizeni.

Fazi trestniho fizeni pfed zahdjenim trestniho stihdni upravuje zak. ¢. 141/1961 Sb.,
o trestnim fizeni soudnim, ve své hlaveé devaté, § 158 — § 159b. Zakladnim cilem finan¢niho
provéfovani v této fazi je ovéfit poznatky o majetkovém prospéchu ziskaného trestnou ¢in-
nosti, které byly zjistény finanénim zpravodajstvim, a ziskat poznatky nové, které nebylo
mozné zjistit skryté a z vefejnych zdroji. Nedilnou soucasti této faze je také dokumentace
majetkového prospéchu ziskaného trestnou ¢innosti i legdlniho majetku podezielého.

Pfi objasiiovani a provéfovani skutecnosti divodné nasvédcujicich tomu, Ze majetkovy
prospéch byl ziskan trestnou ¢innosti podezielého, opatiuje policejni organ potfebné pod-
klady a nezbytnd vysvétleni a zajiStuje stopy trestného Cinu. V rdmci toho je opravnén, ze-
jména (§ 158 odst. 3 t. 1*):

a) vyzadovat vysvétleni od fyzickych a pravnickych osob a statnich organd,

b) vyzadovat odborné vyjadieni od ptislusnych organd, a je-1i toho pro posouzeni véci tie-
ba, téZ znalecké posudky,

c) obstardvat potfebné podklady, zejména spisy a jiné pisemné materialy,

d) provadét ohledani véci a mista Cinu,

e) zapodminek stanovenych v § 78 aZ 81 trestniho fadu ¢init rozhodnuti a opatfeni v téchto
ustanovenich naznacend, tzn., zaji§tovat jednotlivé formy vynost z trestné ¢innosti, pfi-
padné legalni majetek podezielého jako nahradni hodnoty za spotfebovany vynos apod.

Provétfovani konci pfijetim rozhodnuti o zahdjeni trestniho stihani urcité osoby nebo rtiz-
nymi jinymi zptsoby (odloZeni, doCasné odloZeni, odevzdani véci k projednani mimo trest-
ni fizeni).

Trestni stihani je dals$i ¢asti pfipravného fizeni, kterd nasleduje, i kdyZ ne pokazdé poté,
co bylo ukonceno provéfovani v ramci postupu pfed zahdjenim trestniho stihani. Trestni
stihani je upraveno v hlavé desété trestniho fadu. Systematicky je tato hlava rozdélena na
¢ast tykajici se zahdjeni trestniho stihdni, provadéni trestniho stihédni, které se oznacuje jako
vySetfovani, a ukonc€eni trestniho stihani. V tomto tseku pfipravného fizeni je jiz jedno-
znacné€ oznacena konkrétni osoba, vici které je trestni fizeni vedeno, a déle je vymezen také
skutek a trestny Cin, pro néjZ je tato osoba trestné stthand. Vydanim usneseni o zahdjeni
trestniho stihani je tak zahajeno vySetfovani.
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V této etapé trestniho fizeni policejni orgdn postupuje tak, aby byly co nejrychleji
v potfebném rozsahu vyhledany diikazy k objasnéni vSech zdkladnich skute¢nosti dileZi-
tych pro posouzeni pripadu, véetn€ nasledku trestného ¢inu. Z hlediska finan¢niho $etfeni je
dilezité, aby policejni organ, ktery realizuje finan¢ni vySetfovani, dokazal, Ze obvinény svou
trestnou Cinnosti ziskal majetkovy prospéch a v jakém rozsahu, a Ze tento majetkovy pro-
spéch (bezdlivodné obohaceni) byl ziskan trestnym ¢inem, pro ktery je stihan, véetné proka-
zani vySe Skody zpisobené trestnym ¢inem (§ 89 odst. 1 t. I.). Pfi dokazovani zdroje majet-
kového prospéchu, tzn., Ze pochazi z trestné innosti pachatele, pro kterou je stihan, je policejni
organ opravnén vyuzit kromé procesnich postupl pred zahdjenim trestniho stihani i ikony
podle hlavy ¢étvrté s vyjimkou té€ch, které je opravnén provést pouze statni zastupce nebo
soudce.

Za dukaz, 7e konkrétni véc nebo jind majetkova hodnota byla ziskana trestnym ¢inem
nebo jako odménu za néj, nebo kterou pachatel, byt jen z&4sti, nabyl za véc ziskanou trest-
nym ¢inem, miZe slouZit vSe, co miZe prispét k objasnéni véci, zejména vypoveédi obviné-
ného a svédku, znalecké posudky, véci a listiny duleZité pro trestni fizeni a ohledani, digital-
ni stopy v informacnich systémech apod.

Z vySe uvedenych skutecnosti vyplyva, Ze i kdyZ pojem finan¢ni Setfeni neni obsazen
v trestnim fadu nebo jiném zakoné, tak postupy a ikony realizované v prabéhu finan¢niho
Setfeni jsou, zejména trestnim fadem, pfedpokladany. Jedna se napf. o nasledujici ustanove-
ni trestniho fadu:
§§ 78-79 — vydani a odnéti véci,
§ 79a — 79f — zajisténi penéZnich prostiedkil na tictu u banky a jinych finan¢nich instituci
(zajisténi zaknihovanych cennych papirQ, zajisténi nemovitosti, zajisténi nehmotné véci,
zaji$téni ndhradni hodnoty),

§ 89 odst. 1e) — obecna ustanoveni,

§ 158 a nésl. — postup pred zahdjenim trestniho stihani,
e § 164 — postup pfi vySetfovani,
* § 344a — zajisténi vykonu penézitého trestu,

§§ 347 a 348 — zajisténi vykonu trestu propadnuti majetku.
Hmotné pravni ptedpoklady pro realizaci finan¢niho Setfeni pfedstavuji zejména tato
ustanoveni trestniho zakoniku:
* § 66 — propadnuti majetku,
* § 67 — penézity trest,
e § 70 — propadnuti véci nebo jiné majetkové hodnoty,
e § 71 — propadnuti ndhradni hodnoty,

§ 101 — zabrani véci nebo jiné majetkové hodnoty,

§ 102 — zabrani nahradni hodnoty.

Financni Setfeni v plném rozsahu se u policie zacalo v rozsahlejSim méfitku pouZivat od
roku 2001, kdy pfi Utvaru pro odhalovani korupce a zdvazné hospodéiské trestné ¢innosti
Sluzby krimindlni policie a vySetfovani byl vytvoren tym ,,Vynosy“. Od této doby se financ-
ni Setfeni stalo dleZitou soucasti trestniho fizeni a jeho postupy a vystupy jsou Casto akcep-
tovany statnimi zastupci i soudci.

Domnivame se, Ze nastala doba, kdy by mélo dojit k ur¢itému vyhodnoceni kvality fi-
nancniho Setfeni a pfipadné zavést nové pojmy (napft. finan¢ni zpravodajstvi, financni vySet-
fovani) a implementovat je do trestniho fadu a dalSich zakont.

20



FINANCNi SETRENi A JEHO oBsAH Il

V konkrétni policejni praxi pfi provéfovani majetkovych poméru zdjmovych osob Casto
dochazi k prolinani jednotlivych etap finan¢niho Setfeni. Tzn., Ze v konkrétni etapé financ-
niho Setfeni Ize pouZit i postupy vztahujici se k jiné fazi s prihlédnutim ke konkrétni Gpraveé
trestniho radu.
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PoZadavek na tzv. proaktivni opatieni pfi pfedchézeni trestné ¢innosti vychazi také z toho,
Ze silnym motivem pachani kriminality je hospodafskd sila zlo¢inu a nutnost zachytit tyto
aktivity jiZ v jejich nejranéjSim stadiu. Vysoka latence téchto deliktd i dosavadni netdspéchy
v pozdéjsim trestnim stihani té€chto delikti vedou k poZadavku, aby policie vyvijela nejra-

n&jsi aktivity odhalovani na tzv. pfedpoli zlo¢inu.*

Zakladni charakteristikou proaktivnich postupti je snaha zachytit informace o moZzném
pachani trestné Cinnosti v tom nejranéjSim stadiu za vyuZiti vSech prostfedkti, mezi které
patfi i zvlastni prostfedky dle pfislusnych pravnich predpist. A jejich zdkladnim cilem je
proniknout do zdjmového prostfedi na trovni, kdy se tvofi tzv. primarni vynosy. Kdy pro-
duktem kriminality ekonomického charakteru jsou vynosy z trestné ¢innosti.”’ Je tedy ziej-
mé, Ze finan¢ni zpravodajstvi, tak jak je vySe pojmové vymezeno, patii mezi proaktivni
prostredky, které l1ze vyuZit v dob& nejranéjSich stadii odhaleni trestné ¢innosti. Jeho cileni
je do oblasti vytvafeni vynost z trestné ¢innosti.

Financni zpravodajstvi predstavuje souhrn metod vyuZivanych v etapé pred zahdjenim
ukont trestniho fizeni. ProtoZe jest¢ nejsou zahdjeny tkony trestniho fizeni, musi policejni
organ provadéjici financni Setfeni postupovat podle jinych pravnich predpist, nez je trestni
fad. V tomto piipad& by postupoval podle zakona ¢&. 273/2008 Sb., o Policii CR (§§ 69 a 72)
za vyuZiti opravnéni a prostfedkll v ném uvedenych (jedna se zejména o postup podle §§ 61
— podéni vysvétleni, 62 — pofizovani zdznamu, 63 — prokdzani totoZnosti, 66 — ziskdvani
informaci z evidenci, 68 — patrani po osobach a vécech). Ve vymezenych piipadech mize
policejni organ uvedeny v §§ 71 a 71a ziskéavat v této fazi financniho Setfeni i udaje tykajici
se bankovniho tajemstvi, dafiového fizeni nebo tdaje z elektronickych komunikaci. Poskyt-
nuti informaci podle téchto ustanoveni neni porusenim bankovniho tajemstvi nebo povin-
nosti ml¢enlivosti podle daniového radu. Policista provadéjici financni Setfeni v této etapé je
pfi ziskavani poznatkd o majetkovém prospéchu z trestné ¢innosti v rdmci operativné patra-
ci ¢innosti opravnén pouzivat podplrné operativné patraci prostfedky, kterymi jsou infor-
mator (§ 73), kryci prostiedky (§ 74), kryci doklad (§ 75), zabezpecCovaci technika (§ 76)
a zvlastni finanéni prostiedky (§ 77).

Financni zpravodajstvi neni nikde v zdkoné nebo jiném pravnim piedpisu vyslovné upra-
veno. Jeho pravni oporu Ize dovodit pfedeviim ze zdkona ¢. 273/2008 Sb., o Policii Ceské
republiky. V § 69 ma policista uloZenu povinnost pied zahajenim tkond trestniho fizeni
ziskavat poznatky o trestné ¢innosti a vyhledavat, odhalovat, pfipadné dokumentovat sku-
tecnosti nasvédcujici spachani trestného ¢inu.

Tato ¢innost dle § 70 a 71 probiha v tzv. zijmovém prostedi, kdy soucasti zdjmového
prostfedi je nepochybné i prostiedi, kde vznikaji, jsou zakryvany a legalizovany vynosy
z trestné ¢innosti.

Dle § 71a poté specializovany policejni dtvar miize vyZadovat od spravce dan€ informa-
ce pro plnéni tkoltl mimo jiné v oblasti boje proti vynosim z trestné ¢innosti.

V § 72-77 jsou poté upraveny podpiurné operativné patraci prostiedky. Je zde jejich
vymezeni a zdkonna dprava jejich pouziti. Samotné nasazeni té€chto prostfedki je upraveno
zvlastnimi zavaznymi pokyny policejniho prezidenta.

3 MUSIL, J. Policejni provokace v teorii, legislativé a judikatufe. Stdni zastupitelstvi &. 5/2014, s. 13.
37 DVORAK, V. Transformac¢ni proces vynosti z trestné &innosti. Vynosy z nezndmych zdrojii a problémy
s jejich odhalovdni, identifikaci a moZnosti jejich odcerpdni. Praha: Policejni akademie, 2009, s. 8.
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Financni Setfeni, jak bylo vyse uvedeno, je upraveno zavaznym pokynem Policejniho
prezidenta. Z hlediska finan¢niho zpravodajstvi je dalezity ¢l. 5 bod 3, kde je uvedeno, Ze
postup pfi finan¢nim Setfeni se sklada z nékolika fazi, kdy ve fazi pfipravné jde o ,,operativni
Setfeni k provéfovanym osobam, za vyuZiti podptirnych operativné patracich prostiedka .

Tedy prestoZe neni finan¢ni zpravodajstvi upraveno vyslovné Zadnym pravnim predpi-
sem, lze v pravnich predpisech nalézt pfedevsim dpravu metod a pravnich institutd, které
jsou pfi finanénim zpravodajstvi pouZivany, a obecnou dpravu moznosti jeho nasazeni jako
pripravné a pfedstizné faze pfi policejnich ¢innostech na useku odhalovani, dokumentace
a zajisfovani vynosu z trestné ¢innosti pfed samotnym zahdjenim trestniho fizeni.

3.1 Formy finan¢niho zpravodajstvi

Formy predstavuji zakladni postup a rozvrh vlastni ¢innosti pfi finanénim zpravodajstvi.
Jedna se zejména o:
— ziskéni a prvotni provérka relevantniho poznatku,
— provérka poznatku,
— rozpracovani poznatku.

Ziskani a prvotni provérka relevantniho poznatku

Finanéni zpravodajstvi je provadéno jako neustdly sbér informaci zpravodajského cha-
rakteru cileny do zdjmového prostiedni, ve kterém dochazi k vytvareni, zakryvani a nasledné
legalizaci vynosii z trestné ¢innosti. V rdmci ziskani poznatku je nutno provést jeho zakladni
provérku.

Zdroje poznatkli — mista ziskani informaci jsou informace zajisténé v prostredi jejich
pfimym vnimanim, nebo zajisténé jako informacni obsah jinych dkont a vyuZitelné pro po-
tfebu finan¢niho zpravodajstvi, informatofi, vefejné zdroje, evidence a databaze PCR, evi-
dence a databdze dal$ich instituci, ndpad trestné ¢innosti.

Ziskéni, provérka i rozpracovani poznatku probihd v zdjmovém prostiedi. Zajmové pro-
stfedi je moZno nazyvat i operativni situaci. Zajmovym prostifedim jsou obecné prvky, které
charakterizuji ¢innost kriminalnich skupin, prostfedi, ve kterém je pachana trestnd ¢innost,
i ¢innost policejniho orgdnu v tomto prostiedi.** Mezi typické zdjmové prostiedi finan¢niho
zpravodajstvi patfi:

* Prostredi, kde cilen¢ dochazi ke vzniku vynosi z trestné ¢innosti — samotné pachani trest-
né ¢innosti zaméfené na generovani zisku. Samotnd primarni ¢innost zlo¢ineckych struk-
tur, které jsou specificky zaméfeny na pachani riznych forem majetkové a hospodarské
kriminality. Tyto struktury mtiZeme délit dle povahy pachané trestné ¢innosti a jejiho za-
méfeni — kradeZe, manipulace s vefejnymi zakazkami, dafiova trestnd Cinnost, Gvérové
podvody atd.

* Prostrfedi, které se cilené navazuje na primarni trestnou ¢innost — tedy planované zastirani
vynost z kriminalnich aktivit a jejich nasledné legalizace. Jde o struktury cilen¢ budované

38 Zavazny pokyn policejniho prezidenta &. 174 ze dne 12. zafi 2011 k provadéni finanéniho Setfeni v trestnim
fizeni.

3 BliZe ke konkrétnim markantim odhalovani vynostt SUGAR, J. a kol. Odcerpdvdni vynosii z trestné cinnosti
v praxi orgdnii ¢innych v trestnim Fizeni. Praha: Policejni akademie, 2009, s. 33.
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za timto ucelem, zneuZivajici jinak legalnich instrumentf, napf. platebniho styku ¢i nabyti
majetku.

* Prostredi, které ze své podstaty a svého urceni v rdmci ekonomiky musi byt Gcastniky
krimindlnich aktivit vyuZito pro jejich ¢innost. Tedy instituce, které at jiz ze své ekono-
mické ¢innosti, nebo z hlediska své kontrolni ¢innosti se mohou setkat s vynosem z trestné
¢innosti.

Ve vSech téchto zajmovych prostredich je nutno realizovat finan¢ni zpravodajstvi a ziskavat
relevantni poznatky. Cinnost v zijmovém prostiedi je soucasti proaktivni prace policie pfi
vyhledavani kriminalnich jevid, odhalovani latentnich trestnych ¢int v socidlnich, resp. kri-
minélnich prostiedich, kde ve zvySené mife k pachani trestné ¢innosti dochazi, a mezi oso-
bami, které se trestné ¢innosti ve zvysené mire dopoustéji. Je to obecné ustanoveni, které tak
upravuje tzv. rozpracovani daného kriminalniho prostfedi, a to i ve vztahu k finan¢nimu zpra-
vodajstvi.*

Provérka poznatku

Slouzi k prokdzani nebo k vyvraceni ziskaného podezieni o mozné nezdkonné aktivité
v zajmovém prostiedi. Cilem je zjiSténi hodnovérnosti zajiSténé zpravodajské informace.

Provérka poznatku miiZze mit nékolik fazi. Prvni fazi je hodnoceni ziskané informace na
zdakladé vlastnich védomosti policisty, ktery ji ziskal porovndnim s jemu dosud zndmymi
skute¢nostmi a zkuSenosti o pravdépodobnosti a hodnovérnosti informace. Druhou fazi je
ovéteni ziskanych informaci ¢i jejich ¢asti v databazich a evidencich policie ¢i jinych insti-
tuci a posouzeni faktické moZnosti provedeni zjisténého jednani. Tteti fazi, pokud projde
hodnoceni poznatku vyse uvedenym ovéfenim a je poznatek shledan redlnym, je rozpraco-
vani poznatku za ucelem jeho dalS$i dokumentace a zaroveii neustale provéfovani.

Rozpracovani poznatku

Cinnost policisty, jejim# cilem je dplné zadokumentovani vSech informaci, listinnych
a jinych materiald svédcicich o mozném podezieni ze spichani trestného ¢inu s cilem gene-
rovat a legalizovat vynosy z trestné ¢innosti. Rozpracovanim poznatku je vlastné proces
sméfujici k pfedchdzeni, odhalovani a objasiiovani trestné ¢innosti, jehoZ cilem je ziskani
takové miry informaci, které je dostacujici pro rozhodnuti ve véci — idealné pro rozhodnuti
o zahéjeni trestniho fizeni. Obsahem rozpracovani poznatku je samotny takticky postup pfi
finan¢nim zpravodajstvi. *!

To, Ze je mozné vyuzit vystupt z finan¢niho zpravodajstvi i v pfipadé rozhodovani
o zahdjeni trestniho stihani, vyplyva z ndlezu Ustavniho soudu, kdy soud konstatuje, Ze
k tomu, aby bylo moZno zah4jit trestni stihani a byl odivodnén zavér, Ze byl spachan trestny
¢in, je zapotfebi nejprve ziskat néjaké informace. K tomuto ic¢elu mize policie dle soudu
vyuZivat prostfedky poskytnuté ji policejnim zdkonem, ve kterém jsou podminky vyuZiti
téchto prostiedkld vymezeny.*

4 VANGELI, B. Zdkon o Policii Ceské republiky. Komentat. 1. vydani. Praha, 2009, s. 157.

4 Srovnej: SUGAR, J. akol. Odcerpdvdni vynosii z trestné ¢innosti v praxi orgdnii Cinnych v trestnim Fizent.
Praha: Policejni akademie, 2009, s. 36.

2 US 11 US 812/06. Dostupné z: http://kraken.slv.cz/ILUS812/06
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3.2 Taktika finan¢niho zpravodajstvi

Obecné taktické postupy vyuZitelné ve finanénim zpravodajstvi se kryji s taktickymi
postupy pouZivanymi pii kazdé operativné patraci ¢innosti (OPC) a vychézeji ze stejnych
zakonnych ustanoveni. Neni tedy dtivod se jim opakované vénovat.

Zvlastni pozornost ve vztahu k finanénimu zpravodajstvi z hlediska jeho odliSnosti je
tfeba vénovat dvéma postupiim, resp. jedné ¢innosti a jednomu pojmu. Tim pojmem je zpra-
vodajska informace pro finan¢ni zpravodajstvi a tim postupem je analytické zpracovani zis-
kanych zpravodajskych informaci.

Zpravodajska informace

Za zpravodajskou informaci lze oznacit takové informace, které jsou ziskany néjakou
operativni cestou, obvykle cestou skrytou, a jejichz ti€elem je zjistit takové tidaje (informa-
ce), které neni mozno zjistit béZnymi prostredky. Informace sama bude mit vnéjsi a vnitini
formu.

Vnéjsi forma je zpravidla to, jakym zpisobem a vyjadfenim je informace zachycena.
V ekonomické oblasti ¢i zajmovém prostiedi, kde piisobi finan¢ni zpravodajstvi, mize byt
podoba informaci velmi riznoroda a komplikovand. MiiZe se pohybovat od vysoce formali-
zovanych vystupi z PC siti a eviden¢nich systémi — typicky vypis z Gétu, zdznam o probéhlé
operaci na organizovaném trhu s cennymi papiry pres typictéjsi a béZnym Ctenaiim piistup-
néj$im dokumentim, napf. obchodni smlouvy, formalizované z4pisy o rozhodovéni statu-
tarnich organti, aZ po neformalizované pozndmky pachatele, napf. ke struktufe jeho ¢innosti,

seznamu obchodi apod.

Pred samotnym vstupem do zdjmového prostiedi a ziskavani informaci bude tfeba se
sezndmit tedy s moZnou vnéj$i podobou informaci, tim, jak pochopit tuto podobu, jak ji
rozklicovat a jak s ni dale nakladat.

Na vnéjsi podobu informace navazuje po jejim rozkliCovani a poznani pochopeni jeji
podoby vnitini, tedy jejiho informacniho obsahu. Policista realizujici finan¢ni zpravodajstvi
musi byt jesté pfed jeho poc¢itkem vybaven sumou informaci ke konkrétnimu ekonomické-
mu prostfedi, ve kterém bude pusobit. Jen tak bude schopen odlisit v obsahu informace tu
¢ast, ktera miZe signalizovat nezakonné aktivity od Casti béZnych. Tedy opét byt schopen
rozli$it, pro¢ zrovna takovy bankovni pfevod, timto smérem a na tento subjekt miZe signa-
lizovat zastirani vynosu z trestné ¢innosti, pro¢ zrovna takovyto zpiisob prevodu majetku
jedné obchodni spole¢nosti na druhou mtiZe signalizovat vytvareni vynosa apod.

Mezi zakladni identifikatory zpravodajskych informaci k vynostim z trestné ¢innosti bu-
dou patfit: neziskovost, pfipadné ztratovost obchodu, opakované zapojeni vzdjemné spja-
tych pravnickych i fyzickych osob, zapojeni osob bez pfedchozich zkuSenosti v ekonomickém
Zivoté, zakryvani skuteénych vlastniki, vytvareni velkych obratl, rychlé prevody financ-
nich prostfedktl mezi riiznymi subjekty, zapojeni hotovostnich vybéra a vkladd, nestandard-
ni provize.

Analytické zpracovani

Analytické zpracovani znamena hodnoceni ziskanych relevantnich informaci ze vSech
dostupnych zdroji a vS§emi dostupnymi prostfedky. Jde zejména o posouzeni divéryhod-
nosti informace a hodnoceni informace pfedevsim v téchto parametrech: vztah k vynosim
a jejich legalizaci, tedy vztah k dané otdzce finan¢niho zpravodajstvi, vyznamnost, ¢aso-
vost, uplnost, provérenost. Analytické zpracovani zahrnuje i rozpoznani novych fakti, po-
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rovnani s dosud zndmymi fakty, vytvoreni zavért, integrovani dosud znidmého obsahu ze
zajisténych informaci a jejich syntéza — spojeni celé analyzované informace do souvislého
obrazu. Na ten navazuje jeho interpretace, tedy poznéni toho, co to znamena a co to milZe
znamenat v budoucnu. Vysledkem procesu analyzy je podklad pro dalsi rozhodnuti ve véci,
¢i vytvoreni zpravy s popisem stavu a moznou prognézou jeho vyvoje.

V pfipadé€ finan¢niho zpravodajstvi je nutno do provedené analyzy zapojit nejen vlastni
zkuSenosti a védomosti, ale i existujici analytické néstroje. Téch je cel4 fada, jejich jednoti-
cim rysem je jejich zaméfeni, které predurcuje jejich vyuziti. Jde o analytické systémy, které
jsou zaméfeny predevsim na zpracovani vztahovych vazeb mezi i€astnymi osobami, vzta-
hovych vazeb mezi finan¢nimi a obchodnimi toky, ¢asovou souslednosti pozorovanych jevi,
utfidéni a kvalitativni zpracovani kvantitativni sumy informaci dle zadanych kritérii.

Tyto analytické systémy mohou byt pifimo ve vlastnictvi policie, napf. systémy ASIU,
Analist apod., nebo jsou vyuzivany systémy dostupné v néjaké verejné i poloverejné for-
m¢é, napt. Bedrunka. VZdy je tfeba provést analytické zpracovani takovym programem, ktery
zahrne vSechny potiebné komponenty k rozebrani a zpracovani piislusné zpravodajské in-
formace. V pfipadé finan¢niho zpravodajstvi ptijde predev§im o zpracovani a nalezeni z4-
kladnich identifikatori mozné detekce trestné ¢innosti vynosi z trestné ¢innosti a jejich le-
galizace.

3.3 Praktické postupy finan¢niho zpravodajstvi

Ziskani poznatku

Cil: zachyceni a ziskani relevantniho poznatku o prani §pinavych penéz a vytvéafeni vynosi
v zajmovém prostredi, skrytou formou bez védomi zlo¢inecké skupiny.

Kroky:

— prfimym pozorovanim a vnimanim déje bez vyuZiti technickych prostredki,

— schiizka a vytéZeni informatora,

— ze sledovani osoby,

— z nasazeni technickych prostiedki at jiz dle zédkona o PCR, nebo trestniho fadu v jiné
véci, typicky ze zdznamu a odposlechu telekomunikaéniho provozu,

— z dalich dkond dle zékona o PCR nebo trestniho fadu v jiné véci, typicky n&jaké formy
vyslechu,

— poskytnutim informace od spolupracujiciho subjektu vefejné spravy, tzv. neoficialné na
zaklad€ osobni znalosti,

— vytéZenim vetejnych zdroju.

Vysledek: Zachyceni a prvotni ovéfeni relevantniho poznatku o tom, Ze se pfipravuje ¢i jiz

provadi trestna ¢innost spocivajici ve vytvareni vynosu z trestné ¢innosti nebo jeho legaliza-

ci. Rozhodnuti o tom, zda informace je dostatecné urcita, konkrétni a pfinosna pro ¢innost

policie, aby stalo za to ji dikladné provéfit.

Provérka poznatku

Cil: ziskany poznatek redlné a objektivné posoudit z hlediska splnéni parametrt, zda je zis-
kany poznatek vérohodny, je mozno jej déle ovéfit, rozpracovat a zda jde o poznatek patfici
do oblasti vynosu. Je tieba posoudit i zdkladni ekonomické a trestné pravni aspekty s ohledem
na skutec¢nou moZznost existence protipravniho jednani a jeho odhaleni.
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Kroky:

— prvotni provérka na zaklad€ znalosti a zkuSenosti policisty,

— hodnoceni jeho divéryhodnosti a redlnosti,

— ovéreni skutecnosti, které jsou soucasti informaci,

— ustanoveni a lustrace osob,

— provérka redlnosti ekonomického podkladu poznatku,

— zhodnoceni redlnosti vytvoreni a dal§iho nakladani s vynosem z trestné ¢innosti,

— urceni vécné a mistni pfisluSnosti a na to navazujici pfipadné postoupeni prislusné soucasti.
Vysledek: Rozhodnuti o tom, Ze poznatek neni vérohodny ¢i vyuZitelny pro dalsi ¢innost
policie, nebo je dale vyuzitelny a jakym zpiisobem. V pripad¢ dalsi vyuZitelnosti rozhodnuti
o tom, jak bude vyuZit, zda je dostatecny pro postup dle trestniho fadu, a tedy zah4jeni fi-
nan¢niho Setfeni, zda ma slouzit jako informace na védomi v néjaké jiné trestni véci, ¢i zda
ma byt dale rozpracovan pro pfedchozi moznost vyuZiti.

Rozpracovani poznatku

Cil: Vyuziti vSech mozZnosti dle zdkona o policii k tomu, aby byl hodnovérny a urcity po-
znatek, ktery prosel provérkou, ale nenapliiuje dostate¢nou mérou pozadavek trestniho fadu
na urcitost skutku a miry podezfeni na spachéni trestného ¢inu potifebné pro zahajeni trestni-
ho fizeni, rozpracovan tak, aby bud tyto poZadavky trestniho fadu byly naplnény a bylo
zahdjeno trestni fizeni, nebo aby byl poznatek uloZen, pfipadné mtze byt dan na védomi,
pokud ma v informacni podstaté alespoii néjakou informacéni hodnotu pro ¢innost policie.

Kroky:

— stanoveni planu rozpracovani a vyuziti pfisluSnych prostfedk,

— prace s informatorem — jeho vytéZeni k proSetfovanym okolnostem, tkolovani k zji§téni
dalSich informaci ¢i listin k véci,

— nasazeni technickych prostiedki dle ZPCR,

— osobni sledovéni,

— osobni Setfeni u dalS§ich kontaktl policisty — pracovnici soucinnostnich organii vefejné
moci, divéryhodné osoby z okruhu obchodnich spolecnosti apod., ktefi nejsou vedeni
jako informatofi,

— vyuziti analytickych programd,

— hodnoceni a analyza vSech zjiSténych informaci.

Vysledek: Rozhodnuti o uloZeni poznatku, dani poznatku na védomi, pokud neni pfimo

vyuZitelny pro zahéjeni trestniho fizeni.

3.4 Zvlastnosti finan¢niho zpravodajstvi

Zvlastnosti zajmového prostredi

Finanéni zpravodajstvi je primarné cileno do zajmového prostiedi, kde je pachéna trest-
na ¢innost, jejimZ cilem je generovani zisku z nelegalnich aktivit — pachani trestné ¢innosti,
a do zajmového prostiedi, které pro tyto struktury zajistuje legalizaci — vyprani té€chto ziskl
— vynosu z trestné ¢innosti.

Tim je determinovano i zajmové prostiedi, proti kterému finan¢ni zpravodajstvi sméruje.
Ze strany policisty, ktery finan¢ni zpravodajstvi provadi, to klade pfedevsim naroky na okruh
osob, od kterych jsou ziskdvany informace, okruh mist, kde jsou informace ziskavany, a pfistup
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do téchto mist a k t€émto osobam, zplsob jednani v prostiedi i penzum nutnych znalosti, a to
predevsim z oblasti ekonomiky, finanénictvi, dailové problematiky a nékterych dalSich spe-
cidlnich oblasti (napf. narist ekonomickych zlo¢ini prostfednictvim kyberkriminality).

Policista provadéjici finan¢ni Setfeni nejen musi mit nutné penzum zvlastnich znalosti
a byt schopen navazat kontakty a provést prinik do tohoto zdjmového prostiedni, ale pokud
proniké do tohoto prostiedi, skryt€¢ musi piisobit rovnéz pod vérohodnou legendou.

Zvlastnosti obsahu informace

Zakladni ¢innosti finan¢niho zpravodajstvi je ziskani zpravodajské informace ve vztahu
k vynosim z trestné ¢innosti a jejich legalizaci. Podstata samotné informace nemusi mit zcela
oteviené zfejmy charakter, ktery svéd¢i o pachané trestné Cinnosti. Vnéjskoveé bez kontextu
muze budit zdani bézné, zdkonné informace z ekonomického prostredi.

Teprve porovnanim s dalSimi zndmymi informacemi, zafazenim do struktury zndmych
déji a zpisobu pachani trestné cinnosti ekonomického charakteru miZe obsah zpravodajské
informace signalizovat mozné pachani trestné ¢innosti ¢i jiné nezakonné aktivity.

Mezi samotné zvlastnosti informaci, se kterymi pracuje finan¢ni zpravodajstvi, tedy pfe-
devsim bude patfit vnéjSi podoba samotné informace, informace miZze byt napt. ve formé
bankovniho vypisu, hldSeni o nestandardni operaci, zapis z jednani statutarniho organu apod.,
je tieba se orientovat i ve forméach takovychto informaci, které dokumentuji jevy a pribéh
ekonomického Zivota.

Daéle sem bude patfit vnitini nosny obsah informace. Opét ptijde o to v samotném obsahu
zajisténé zpravodajské informace rozpoznat, vyhodnotit a zaméfit se na podstatu informace
ve vztahu k moZné trestné ¢innosti. Napf. zaméfeni se na indikatory svéd¢ici o rozhodnuti
statutarnich organu k nestandardnimu nakladéani s majetkem, o podivné struktufe obchodu
ve vztahu k zakryvani toho, kdo jedna za obchodni partnery, vyuZiti nastr¢enych pravnic-
kych a fyzickych osob, nelogi¢nost samotného obchodu napf. ve vztahu k neexistenci zisko-
vosti apod.

Na rozdil od obecného ziskavani operativnich informaci je oblast, kterou postihuje fi-
nan¢ni zpravodajstvi, charakterizovdna fadou pravnich pfedpisti, na né navazujicich podza-
konnych pravnich akti a je realizujici fadou instituci, které jsou zaméfeny bud primarné, ¢i
to maji jako soucast své ¢innosti na otazky prani Spinavych penéz ¢i jiné ekonomické neza-
konné aktivity. Typicky jde o FAU MF, ale informace jsou ziskdvany i z oblasti celni spravy,
danovych trada a dalSich moZnych dohledovych a kontrolnich instituci v ekonomické ob-
lasti.

Tedy policista provadéjici finan¢ni zpravodajstvi, kromé vybaveni znalosti o zajmovém
prostfedi a znalosti o tom, jaké informace a co mtiZe byt jejich obsahem, musi byt vybaven
i védomosti o systému a moZnostech téchto instituci jako logickych partnerti nejen pii pr-
votnim ziskani zpravodajské informace, ale i jako partnerti vyuZitelnych pfi operativhim
rozpracovani, hodnoceni a analyze v rdmci finan¢niho zpravodajstvi.
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‘Bl Metodika financéniho Setreni
a jeji funkce v trestnim rizeni

Policejni praxe za poslednich 15 let (od zaloZeni finan¢ni policie) ukazala, Ze nejméné
aplikaénich problémi ve finan¢nim Setfeni vznika v oblasti zajiStovani vynosi z trestné ¢in-
nosti. Pravni uprava této oblasti obsaZend v trestnim fadu, vedle obligatornich naleZitosti,
které musi procesni tkon sméfujici k zaji§téni vynosi z trestné ¢innosti naplnit, poskytuje
1 ur¢ity metodicky névod, jak samotné zajiSténi provést — po zjisténi skutecnosti nasvédcuji-
cich tomu, Ze konkrétni véci nebo jind majetkova hodnota jsou vynosem z trestné ¢innosti,
muzZe organ Cinny v trestnim fizeni rozhodnout o jejich zajiSténi. Déle trestni fad upravuje
postup policejniho orgénu pred vydanim (napt. vyZadat predchozi souhlas stitniho zastup-
ce) a po vydani rozhodnuti o zajisténi (komu mé byt rozhodnuti doruc¢eno a v jakém potadi
apod.). Metodicky je rovnéZ upravena c¢innost policejniho orgdnu v piipadé€ stiZnosti proti
rozhodnuti o zajisténi, anebo kdyZ zaji§téni pro ti€ely trestniho fizeni jiZ neni tfeba. Podob-
nou Upravu obsahuje trestni fad i v pfipad€ odCerpavani vynosu z trestné ¢innosti formou
trestu nebo zabrani.

Nejméné propracovanou oblasti finan¢niho Setieni je oblast vyhleddvani a odhalovani
vynosu z trestné ¢innosti, v¢éetné jeho identifikace. Trestni fad tuto oblast upravuje znané
obecné a ani neposkytuje obecny metodicky navod, jak vynosy z trestné ¢innosti vyhledavat.

Obecné Ize metodiku finan¢niho Setfeni vymezit jako teoreticko-praktické schéma urcu-
jici postup provadéni odborné Cinnosti (financniho Setfeni). Vychazi z védeckého poznani
a empirie, pfesné vymezuje jednotlivé postupy pro vykon dané ¢innosti, které v dané oblasti
vedou k cili (vyhledani a zajiSténi vynost z trestné ¢innosti), v idedlnim pfipadé€ nezavisle
na schopnostech toho, kdo tyto postupy provadi. Hlavnim smyslem metodiky finan¢niho
Setfeni je stanovit zavaznd pravidla a postupy pro feseni situaci, které mohou nastat v pribéhu
vyhledavani vynosi z trestné Cinnosti s cilem tyto vynosy zajistit dfive, neZ je pachatelé
a dal$i osoby vyvedou z dosahu orgént ¢innych v trestnim fizeni.

Metodika finan¢niho Setfeni plni nasledujici funkce:

1) Poznévaci — spocivajici v seskupovani konkrétnich postuptd financniho Setfeni do prak-
tickych skupin na zaklad€ poznani zdroji a jednotlivych forem vynosi z trestné ¢innos-
ti. Jiny postup vyhledavani moZného majetkového prospéchu pochazejiciho z trestné ¢in-
nosti zdjmovych osob bude volen u takovych véci a jinych majetkovych hodnot, které
jsou evidovany u osob a tifadu povéfenych vedenim evidence majetku (napf. organ pové-
feny vedenim katastru nemovitosti, organ spravy dani, orgén, ktery vede registr motoro-
vych vozidel, banky apod.) a jiny zpsob u majetkovych hodnot, které nejsou evidovany
(napf. hotovostni penize, fada movitych véci apod.).

2) Formativni — spocivajici ve vytvafeni typovych modeld ¢innosti policejniho orgénu
v procesu vyhledavani urcitych forem vynosl z trestné ¢innosti, které pfedstavuji sys-
tém doporucenych metod, uvedenych vyse.

Metodika finan¢niho Setfeni musi vychazet z postupd pfedpokladanych trestnim fadem
nebo jinym pravnim pfedpisem vztahujicim se k vyhledavani vynost z trestni ¢innosti (za-
kon o Policii CR, zdkon o vykonu zaji§téni majetku a v&ci v trestnim fizeni). V praktické
¢innosti policejniho orgénu to znamend, Ze kazdy postup nebo metoda, kterou zvoli pro
vyhledéni a odhaleni majetkového prospéchu zajmové osoby, musi mit pravni zdivodnéni.
KaZdy jinym postup, i kdyby vedl k odhaleni nezdkonného majetkového prospéchu, miize
zmafit konecny cil finan¢niho Setfeni a trestniho fizeni — od¢erpani vynost z trestné ¢innosti
pachateltim trestnych ¢inti a dalSich osob, u kterych se vynos naléza.
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Konkrétni postupy provadéni finan¢niho Seteni jsou uvedeny v IS ETR (informacni sys-
tém elektronické trestni fizeni), zdloZzka finan¢ni Setfeni, vCetné vzort formuléafa a ¢iselnik
dozadovanych instituci a organti, véetné moznosti odeslani hromadného doZadani (napf.
vSechny Zadosti na pojistovny lze odeslat najednou do jejich datovych schranek), proto je
nebudeme dale rozebirat. Soustfedime se na postupy, které by mél policejni organ (speciali-
zovany pracovnik) pfi finanénim Setfeni ve vztahu k trestnimu fizeni respektovat a dodrZovat.

Na zacatku kazdé etapy financniho Setfeni je dllezité, aby policejni organ (specializova-
ny pracovnik) vymezil okruh zdjmovych osob, tzn. fyzickych i pravnickych, u kterych budou
provéfovany majetkové poméry, a rozsah finan¢niho Setfeni. Finan¢ni Setfeni mtiZe byt pro-
vedeno v zkracené nebo komplexni (dplné) formé. Postup policejniho organu v piipadée zkra-
ceného nebo komplexniho finan¢niho Setieni je upraven v zdvazném pokynu PP ¢. 174/2011.
Zkracené finan¢ni Setfeni je provadéno zejména:

a) pokud se dosavadnim Setfenim v trestni véci, kde byla zpiisobena majetkova ujma, ¢i byl
ziskan majetkovy prospéch, nepodafilo zajistit vynos z trestné ¢innosti nebo jeho na-
hradni hodnotu, nebo je zde predpoklad, Ze pachatel bude mafit a ztéZovat uspokojeni
naroku poskozeného v trestnim fizeni,

b) pokud nebylo nebo nemohlo byt provedeno komplexni finan¢ni Setfeni v pribéhu vede-
ni trestniho fizeni a v dobé&, kdy by mohlo byt provedeno, by branilo dal§imu postupu ve
véci (napf. ukonceni trestniho spisu s ndvrhem na podéani obZaloby),

c) pokud by provedeni komplexniho finan¢niho Setfeni bylo vzhledem k povaze trestniho
fizeni neefektivni (napf. u trestnich véci, kde byla zpisobena $koda nikoli mala ¢i byl
ziskén pachatelem nebo jinou osobou nikoli maly majetkovy prospéch),

d) pokud se vede trestni fizeni, kde obvinény je vzat do vazby a pfichazi v tivahu postup
organu rozhodujictho o vazbé ve smyslu ustanoveni § 73a trestniho fadu.

Komplexni financ¢ni Setfeni se provadi vzdy

a) v trestnich vécech, kde byla zplisobena Skoda velkého rozsahu a zaroven pachatelem
nebo jinou osobou byl ziskdn majetkovy prospéch,

b) v trestnich vécech, kde pachatel nebo jind osoba ziskala majetkovy prospéch velkého
rozsahu,

c) pokud se jedna o zvlast zavazny zloCin, jimZ pachatel pro sebe nebo pro jiného ziskal
majetkovy prospéch,

d) v ptfipadech trestné ¢innosti pachané pachateli organizované zlo¢inecké skupiny, kterou
pachatelé ziskali znacny majetkovy prospéch,

e) pokud ze shroméazdénych poznatkil jednoznacné vyplyva, Ze 1ze dohledat dalsi majetek,
ktery by bylo moZno zajistit.

4.1 Metodika financ¢niho Setreni v etapé pred zahajenim
tkonu trestniho rizeni — financni zpravodajstvi
Cil financniho Setfeni (finan¢niho zpravodajstvi):

— odhalit mozné zdroje majetkového prospéchu podezielého a dalSich zdjmovych osob,

— odhaleni dalSich moZnych zdroji latentni trestné ¢innosti a moZnych pachatelt legalizace
vynosu z trestné ¢innosti,
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— provedeni prvotnich vztahovych analyz — rozdélit zjisténé majetkové poméry podezielého
na legalni majetek a majetek, u kterého je podezieni, Ze byl nabyt nelegilné,

— odhalit zdrojovou trestnou ¢innost, ze které by mohl podeziely majetkovy prospéch po-
chazet.

Zdroje informaci (zdrojem je osoba nebo véc, od (ze) které je mozné ziskat informace):

— oteviené zdroje — informace jsou ziskavany z vefejné dostupnych zdroju jak tiSténych, tak
elektronickych (napf. sd€lovaci prostfedky, uzavérky hospodateni pravnickych osob, in-
ternet...),

— podnéty kontrolnich organii (finan¢ni analyticky ttvar MF, vysledky auditt atd.),

— ostatni druhy podnétii (anonymy, poznatky z jiné trestné ¢innosti, ozndmeni a podani ob-
¢anu a instituci),

— lidské zdroje — informace jsou ziskdvany a poskytoviany osobami (lidskymi zdroji), tedy
ziskavany od a prostfednictvim lidskych zdroji (napf. poznatky pracovnikii samospravy
a vefejné spravy, sousedi, spolupracovnici apod.),

— vlastni zdroje — informace jsou ziskavany pfimym pozorovanim, od informatora, z vlastni
databaze (operativni patraci ¢innost),

— informace z databazi (BizGuard, MagnusWeb, katastr nemovitosti...),

— informace ze specidlnich zdroji (policejni informacni systémy).

Metodicky postup:

— tkony vedouci ke zjiS§téni moZného majetkového prospéchu podezielé osoby (fyzické nebo
pravnické) musi byt provadény tak, aby nedoslo k jejich prozrazeni nepovolanym osobam,

— osobnim patranim zjistit informace o majetkovych pomérech podezielého z trestné Cin-
nosti z vefejnych zdroji (katastry nemovitosti, obchodni rejstiik, Zivnostensky rejstiik)
a z lidskych zdrojti formou pozadani o podani vysvétleni (sousedi, spolupracovnici...),

— zpracovat analyzu prvotnich informaci nasvédcujicich tomu, Ze zjist€ny majetkovy pro-
spéch podezielého miZe pochazet z trestné Cinnosti (uvést zdroj informace, materialni,
predevsim listinné podklady, ze kterych vychazi podezieni),

— na zékladé spisového materidlu vedeného k podezrelé osobé zpracovat mozné verze lega-
lizace vynosi z trestné ¢innosti (ndkup nemovitosti, automobil(l, spotfeba...) nebo moz-
nosti jeho ukryti (pfevedeni na piibuzné, ...)

— zpracovat plan finan¢niho Setfeni pro etapu po zahdjeni ikoni trestniho fizeni.

Vysledek finané¢niho Setfeni:

— zjistit skuteCnosti nasvédCujici tomu, Ze proSetfovany majetkovy prospéch je vynosem
z trestné ¢innosti, tzn., Ze byl ziskan konkrétni osobou v disledku jednani vykazujici zna-
ky trestného Cinu,

— zjisténi informaci, které mohou byt po zahdjeni tikont trestniho fizeni vyuZity jako dikazy,
— odhaleni dalSich moZnych zdrojt latentni trestné ¢innosti a moZnych pachatelt legalizace
vynosu z trestné ¢innosti.
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4.2 Finanéni Setreni v pripravném rizeni
— etapa provérovani

Cil financniho Setfeni (provérovani):

— ovéfovani poznatkid o majetkovém prosp€chu pochazejicim z trestné ¢innosti zjiSténych
pred zahdjenim tkont trestniho fizeni a dokumentace tohoto prospéchu,

— odhaleni dalSich z4jmovych majetkovych hodnot, které nebylo mozné ziskat v predchozi
etapé finan¢niho zpravodajstvi (penéZni prostfedky na Gctu u finanéniho dstavu apod.)
a jejich zdokumentovani,

— majetkovy prospéch pochézejici z trestné Cinnosti a z neznamych zdroju zajistit podle pfi-
slu§nych ustanoveni trestniho fadu: §§ 78, 79, 79a — 791,

— podilet se na provérovani zdrojové trestné ¢innosti.

Zdroje informaci:
— Lidské zdroje:
a. vysvétleni od fyzickych a pravnickych osob a statnich organt,
b. odborné vyjadreni od pfislusnych organt, a je-li toho pro posouzeni véci tfeba, téZ zna-
lecké posudky.
— Vlastni zdroje:
a. ohledani véci a mista ¢inu,
b. domovni prohlidka a prohlidka jinych prostor
— Informacni systémy finan¢nich instituci a uradd.
— Poznatky z osobniho patrani.
— Poznatky vyplyvajici z doZadani.

Metodicky postup policejniho organu — v této etapé trestniho fizeni a finanéniho Setfeni

1ze doporudit nasledujici postup: s diirazem na utajeni postupu policejniho organu zjistujici-

ho majetkové poméry podezielého a dalSich osob (I1ze vyuzit veskeré postupy podle trestni-
ho f4du, véetné OPC):

— provést domovni prohlidky a osobni prohlidky a prohlidky jinych prostor a pozemkua po-
dle § 82 a 83 TR za tielem zjiSténi vé&ci dlleZitych pro trestni fizeni (v&ci nebo jiné majet-
kové hodnoty ziskané trestnou ¢innosti),

— provést analyzy finan¢nich tokd s cilem odhalit ptivod majetkového prospéchu a jeho ak-
tudlni umisténi,

— oveéftit poznatky o zdroji vzniku vynost — vznik primarniho vynosu (vyrobou nebo smé-
nou vykazujici znaky trestného ¢inu), nabytim na tkor jiného (pivodniho) vlastnika nebo
drZitele véci oznacené jako vynos, zisk z investice vynost do vydélecné ¢innosti (podni-
kani, ...),

— zpracovat zpravu o dosavadnich vysledcich finan¢niho Setfeni pro potfeby nasledujici eta-
py (v ptipadé, Ze vySe majetkového prospechu ziskaného trestnou ¢innosti je kvalifikac-
nim znakem trestného ¢inu, tak stanovit jeho vysi).

Vysledek finan¢niho Setfeni

— na zéklad¢ finan¢ni analyzy rozd¢€lit zjisténé majetkové hodnoty na legalni majetek a majetek
pochazejici z trestné Cinnosti, pfipadné z neznamych zdroji,

— zajisténi véci a jinych majetkovych hodnot ziskanych trestnou ¢innosti nebo zaji§téni na-
hradni hodnoty, pokud byl primarni vynos spotfebovan, zni¢en nebo jinak znehodnocen,
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— shromézdéni pfislusného dokumentac¢niho materidlu, ze kterého bude patrné, kdo majet-
kovy prospéch vlastni nebo komu néleZi,

— zajisténi dikaznich prostfedkd, které mohou byt vyuZzity pro potieby trestniho stihani jako
dikazy,

— odhaleni dalSich moZnych zdrojt latentni trestné ¢innosti a moZnych pachatelil legalizace
vynost z trestné ¢innosti.

4.3 Metodika finan¢niho Setfeni v pripravném rizeni
— etapa vySetrovani

Cil finanéniho Setieni:

— prokazat, Ze majetkovy prospéch zdjmovych osob pochazi z trestné ¢innosti, pro kterou je
vedeno trestni fizeni,

— v pfipadé skody zplsobené trestnym ¢inem zajistit legalni majetkové hodnoty obvinéného
pro ucely nihrady Skody,

— zajistit legdlni majetek obvinéného pro ucely trestu propadnuti majetku (pokud tento trest
pfichdzi v tivahu) nebo pro tucely uloZeni penézitého trestu (§ 344at. 1.),

— zpracovani majetkového profilu pachatele.

Proces dokazovani, Ze majetkovy prospéch obvinény ziskal trestnou ¢innosti, pro kterou je
stihan, vychdazi z obecnych ustanoveni trestniho fadu, kdy je potfebné v nezbytném rozsahu
dokazovat podstatné okolnosti umoziujici stanoveni nasledku, vyse Skody zpiisobené trest-
nym ¢inem a bezdivodného obohaceni (§ 89 odst. 1 pism. e) tr. fadu). Dokazovéani majet-
kového prospéchu ziskaného trestnou ¢innosti nebo vyse skody zptisobené trestnym ¢inem
musi byt provedeno v takovém rozsahu, aby bylo mozZno zjistit hodnovérné skutkovy stav
pro konkrétni rozhodnuti, napt. uloZeni trestu propadnuti véci a jiné majetkové hodnoty apod.

Zdroje informaci:

— lidské zdroje — poznatky z vyslechu obvinéného, svédki, znalct a dalSich osob,

— poznatky z osobniho patrani — v misté bydlisté, pracovisté a mist, kde se nachazi majetko-
vy prospéch ziskany trestnou ¢innosti,

— poznatky z digitalniho vytéZovani — z nosict zajisténych pfi domovni prohlidce a prohlidce
jinych prostor,

— informacni systémy financ¢nich instituci (bezpecnostni schranky) a trada.

Metodicky postup policejniho organu (financ¢niho vySetrovatele) — v této etapé trestniho

fizeni a finanéniho Setfeni 1ze doporucit nasledujici postup finan¢niho Setfeni:

— vyslechem obvinéného a dalsich zdjmovych osob ovérit skutkovy stav vysledki financni-
ho provérovani provedeného v predchézejici etapé,

— podle § 6 zdkona €. 279/2003 Sb., o vykonu zajisténi majetku a véci v trestnim fizeni a o zmé-
né nékterych zakond, ke zjisténi movitych véci pro tcely vykonu rozhodnuti o zajisténi
nafidit osobni prohlidku obvinéného a prohlidku bytu nebo jinych prostor slouzicich
k bydleni nebo prostor k nim nélezejicich a jinych prostor a pozemki, kde 1ze predpokla-
dat, Ze ma obvinény sviij majetek,

— za ucelem objektivizace vySe majetkového prospéchu ziskaného trestnou ¢innosti 1ze do-
Zadat znalce z oboru ekonomie,
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— zajistit legalni majetek pachatele pro ucely ndhrady Skody nebo vykonu trestu propadnuti
majetku nebo penézitého trestu,

— zpracovat zavéreCnou zpravu o vysledcich finan¢niho Setfeni, ve které bude majetkovy
prospéch ziskany trestnou ¢innosti oznacen jako vynos.

Vysledek finan¢niho Setieni:

— majetkovy profil obvinéného, ze kterého bude zietelné, ktera ¢ast jeho majetku je ziskana
legdlné (tento majetek 1ze vyuZit pro tcely trestu propadnuti ndhradni hodnoty, propadnu-
ti majetku nebo finan¢niho trestu a k ndhradé skody zptisobené trestnym ¢inem) a ktera
trestnym ¢inem (lze pouZit pro tcely trestu (ochranného opatfeni) propadnuti véci a jiné
majetkové hodnoty nebo zabrani,

— zajisténi informaci, které mohou byt v hlavnim liceni vyuzity jako dikazy,

— poznatky o nelegalnim majetku stihanych osob, ktery nelze odcerpat formou prislusného
trestu (nejsou ditkazy, Ze tyto majetkové hodnoty byly ziskany trestnou ¢innosti, pro kte-
rou jsou stihdny), postoupit jinym organiim stitni spravy (zejména financnim tradiim)
k jejich dalsimu vyuziti,

— zajisténi legdlniho majetku obvinénych pro ucely trestu propadnuti majetku (pokud tento
trest prichazi v tivahu), penéZitého trestu (§ 344a tr. fadu) nebo pro ucely nahrady Skody
zpusobené trestnym Cinem.
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Legalizace vynosu z trestné ¢innosti vzdy byla a bude nedilnou soucésti aktivit nejen
vlastnich pachateld, popfipadé osob s nimi spolupracujicich, ale i osob zabyvajicich se vy-
hradné€ zastirdnim nelegalné ziskaného majetku. JiZ davno se nejedna o Cinnost jednotlivcl
regiondlniho vyznamu, ale o vysoce organizované ptisobeni nebezpecnych zloc¢ineckych struk-
tur globalniho rozméru, jehoz vysledkem jsou negativni dopady na celé ekonomiky se $ko-
dami v miliardovych ¢astkach. Boj proti ,,prani Spinavych penéz* je proto tkolem celosve-
tového vyznamu, jehoZ plnéni je podminéno aktivnim pfistupem vSech zainteresovanych
sloZek, a to nejen na urovni jednotlivych statli, ale v posledni dobé pfedevSim na trovni
mezindrodni. Jednim ze zdkladnich principd, mozn4 i nejdilezitéjSim, musi byt v duchu hesla
»Zlocin se nesmi vyplacet” nejen v€asnd detekce nelegalnich vynost, ale pfedevsim jejich
uspésné definitivni odCerpani, které ma pro pachatele trestné ¢innosti zjevné vice zdrcujici
dopady neZ ostatni trestnépravni néstroje. Ze strany organti ¢innych v trestnim fizeni je v této
oblasti jednim ze zasadnich momentt kvalitné provedené finan¢ni Setfeni/vySetfovani. Na-
sledujici stat se touto problematikou zabyva z pohledu ¢innosti a zkuSenosti Finan¢niho ana-
lytického ttvaru Ministerstva financi Ceské republiky (dale jen ,, FAU*) jakoZto &eského

regulatora pro oblast legalizace nelegalnich vynost a financovéni terorismu.

FAU vznikl v roce 1996 a jeho ¢innost se aktuélng ¥idi zakonem &. 253/2008 Sb., 0 né-
kterych opattenich proti legalizaci vynosi z trestné ¢innosti a financovani terorismu, ve zné-
ni pozdéjSich predpist (déle jen ,,AML zdkon*). Ze své podstaty je finan¢ni zpravodajskou
jednotkou (Financial Intelligence Unit — FIU), zaméfenou zejména na oblast boje proti prani
Spinavych penéz a financovani terorismu. Jedna se o jednotku administrativniho typu, ktera
je zafazena mimo organy ¢inné v trestnim fizeni, je jednim z odbord Ministerstva financi
CR. Od toho je odvozeno i nastaveni specifické komunikace s privatnim sektorem a poli-
cejnimi organy. Vyména informaci se zahrani¢nimi partnerskymi jednotkami probihd mj. na
zékladé Umluvy o prani, vyhled4véni, zadrZovani a konfiskaci vynosi ze zlo€inu. V ramci
své ¢innosti FAU aktudlng plni nasledujici zakladni tikoly:

* je centrdlnim orgdnem pro sbér a analyzu ozndmeni o podezielych obchodech,
* pusobi jako finanéni zpravodajska jednotka vici zahrani¢nim partnerim,

* je gestorem opatfeni proti prani Spinavych penéz, financovani terorismu a financovani §i-
feni zbrani hromadného niceni,

* je gestorem a koordindtorem uplatiiovani mezinarodnich sankci,

* pro uvedené oblasti vytvari legislativni navrhy a podili se na tvorbé legislativy EU a pfi-
jimani mezindrodnich smluv,

* pusobi jako kontrolni a spravni organ pro uvedené oblasti,

* je odpovédny za uzavirani dohod o sdileni propadlého nebo zabraného majetku se zahra-
nic¢im.
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Vyse uvedené ukoly vyplyvaji zejména ze zdkont

253/2008 Sb., o nékterych opatfenich proti legalizaci vynosi z trestné ¢innosti
financovani terorismu,

69/2006 Sb., o provadéni mezinarodnich sankci,

104/2013 Sb., o mezinarodni justi¢ni spolupréci ve vécech trestnich.

¢.

a
e C.
e C.

Obecné 1ze konstatovat, Ze primarnim icelem AML opatfeni je z globélniho i lokalniho

pohledu zabranéni zneuZivani financnich systémi k legalizaci vynosu z trestné ¢innosti. Za
sekundarni tcel je potom moZné povazovat pravé zadokumentovani stop po presunech ma-
jetku, vCetné zdznamu o tom od koho, prostfednictvim koho a ke komu se tyto prostfedky
premistovaly a kde se aktudlné nachézi. Z uvedeného je ziejmé, Ze vhodné nastaveni a efek-
tivni vyuziti systému AML opatfeni mtize byt velice i¢innym nastrojem pro identifikaci
a dohleddni vynosi z trestné ¢innosti. Jak jiz bylo uvedeno, v Ceské republice je ¢innost
v této oblasti upravena AML zdkonem a zdkladem systému je oznamovaci povinnost zako-
nem definovanych povinnych osob ve vztahu k regulitorovi, tj. k FAU MF. Vyznamnym
specifikem je zde velka delegace investigativni ¢innosti na povinné osoby, provazena zaro-
veil pomérné velkou mirou jejich samostatnosti pfi posuzovani podezielosti jednotlivych
obchodi. V Ceské republice tak nejsou stanoveny Z4dné finanéni limity pro povinné podani
oznameni podezielého obchodu. Podeziely obchod je obecné definovan v § 6 AML zdkona
jako obchod uskute¢nény za okolnosti vyvolavajicich podezieni ze snahy o legalizaci vyno-
st z trestné ¢innosti nebo podezieni, Ze v obchodu uZité prostrfedky jsou ur€eny k financovani
terorismu, anebo jina skutecnost, kterd by mohla takovému podezieni nasvédcovat, a to po-
kud napriklad:

a) klient provadi vybéry nebo prevody na jiné ucty bezprostiedné po hotovostnich vkla-
dech,

b) béhem jednoho dne nebo ve dnech bezprostfedné nasledujicich uskutecni klient ndpadné
vice penéZnich operaci, nez je pro jeho ¢innost obvyklé,

¢) pocet uctl zfizovanych klientem je ve zjevném nepoméru k pfedmétu jeho podnikatelské
¢innosti nebo jeho majetkovym pomérim,

d) klient provadi pfevody majetku, které zjevné nemaji ekonomicky dvod,

e) prostfedky, s nimiz klient naklada, zjevné neodpovidaji povaze nebo rozsahu jeho podni-
katelské ¢innosti nebo jeho majetkovym pomérdm,

f) tcet je vyuZivan v rozporu s Gcelem, pro ktery byl zfizen,

g) klient vykonéva ¢innosti, které mohou napoméhat zastfeni jeho totoZnosti nebo zastteni
totoZnosti skute¢ného majitele,

h) klientem nebo skuteénym majitelem je osoba ze statu, ktery nedostatecné nebo vibec
neuplatiiuje opatfeni proti legalizaci vynost z trestné ¢innosti a financovani terorismu,
nebo

i) povinna osoba ma pochybnosti o pravdivosti ziskanych identifika¢nich tidajt o klientovi.

I ptes tuto definici, kdy je vSak tfeba uvedenou Skalu povazovat pouze za demonstrativni,
je kone¢né posouzeni vSech znakii podezielosti a vyhodnoceni obchodu jako podezielého ¢i
nikoliv, aZ na vyjimky, delegovano pravé na povinné osoby. Povinné osoby definuje § 2
AML zakona. Z celého spektra povinnych osob se aktudln€ podili ze 70 % na objemu pfija-
tych oznameni podezielych obchodl bankovni sektor. V nasledujici tabulce uvadime pre-
hled o poctech ozndmeni o podezielych obchodech, podanych trestnich ozndmeni a vysi
blokovanych finan¢nich prostfedcich za poslednich 5 let.

V rdmci své innosti miize FAU poZadovat informace nezbytné pro plnéni povinnosti
podle AML zékona od Policie CR, zpravodajskych sluZeb a organ@i vefejné moci, od orgéni

36



DETEKCE A ODCERPAVANI NELEGALNiCH vYNosU ... Il

Tabulka ¢. 1: Prehled o poctech oznameni o podezielych obchodech*

Pocet oznameni/rok 2010 2011 2012 2013 2014
Oznameni o podezielych obchodech 1887 1970 2191 2721 3192
Trestnich oznameni 296 256 429 547 680
Trestnich oznameni s blokaci 140 96 164 177 263
Postoupeni na GFR/GRC 639 747 852/29 | 1162/42 |1491/103
Vyse blokovanych prostiedkd v mil. K¢ 287 808 1005 3004 2182

prisluSnych ke spravé dani a z dalSich zdkonem definovanych zdroji. Zakladnim pramenem
pro Setieni provadéna FAU jsou vSak informace poskytované privitnim sektorem, tedy po-
vinnymi osobami. Tyto instituce totiZ nedisponuji pouze strohymi idaji, napf. o realizovanych
transakcich ve formé bankovniho vypisu. Jsou-li z jejich strany diikladné plnény vSechny
zakonem vymezené povinnosti, pfedevsim v procesu identifikace a kontroly klienta v souladu
se zasadou ,,Know Your Customer*, tedy poznej svého klienta, maji v drZeni i velké mnoz-
stvi zjisténi vyznamnych pro dalii navazuji ¢lanky systému, tj. zejména pro Setieni FAU
a v kone¢ném diisledku i pro potieby organt ¢innych v trestnim fizeni, popf. organi Finan¢-
ni ¢i Celni spravy. Napt. kvalitné provedenou kontrolou klienta (§ 9 AML zdkona) totiZ
dojde nejen k objasnéni tcelu a povahy obchodu, zjiSténi skute¢ného majitele a objasnéni
zdroji, ale zaroveii 1ze timto néstrojem obstarat pro potfeby dalSich Setfeni i velké mnoZstvi
pisemnosti, zejména smluvni dokumentaci, Gicetni a dafiové doklady apod. V mnoha ptipa-
dech byva povinnd osoba prvni a zaroveii i posledni instituci, které jsou tyto doklady predlo-
Zeny. PriibéZnym sledovanim aktivit klienta Ize vysledovat, zda jednotlivé transakce skutec-
né souvisi napiiklad s podnikatelskou ¢innosti klienta nebo s jeho obvyklymi pfijmy, zda
odpovidaji jeho béZné ¢innosti, maji ekonomicky zaklad, nebo zda se jedna o snahu zastfit
finan¢nimi operacemi nelegélni plivod majetku. Skute¢né neocenitelny vyznam md v této
souvislosti diikladné realizované prfezkoumavani zdroji v pfipadé hotovostnich operaci, ne-
bot preruSeni bezhotovostniho finan¢niho toku hotovostnimi operacemi ¢ini nejvétsi problé-
my v procesu identifikace a dohledani nelegdlniho vynosu. Nasledné dovozovani za vyuZiti
Casové, objemové Ci persondlni souvislosti je totiZ velice nepritkazné.

Ze shora uvedeného je zfejmé, Ze kvalitni ¢innosti prvotnich ¢lankd systému, tj. povinnych
osob a FAU, Ize ziskat obrovské penzum indicii vedoucich k identifikaci nelegalniho vyno-
su. Na druhou stranu je vSak tfeba zaroven uvést, Ze se jednd pouze o prvotni impulz a Ze
k aspésnému dokonceni celého procesu, kterym by mélo byt skute¢né odCerpani nelegalniho
vynosu, je nutné efektivni vyuZiti v§ech zdkonnych mozZnosti a tzka spoluprice vSech zain-
teresovanych stran spocivajici prfedevs§im ve vzdjemné a hlavné rychlé vyménée informaci.

V piipadé dohledani nelegalniho vynosu neni v kompetenci FAU MF jeho kone&né od-
Cerpani, nicméné reguldtor i povinné osoby disponuji do¢asnym zajiStovacim opatienim,
jehoZ smyslem je v pfipadech ,,nebezpeci z prodleni* zabranit zmafeni nebo podstatnému
ztizeni od¢erpani vynosu z trestné ¢innosti. Tento institut, ¢asto nazyvany jako ,,blokace
FAU*, je upraven v § 20 AML zakona a vztahuje se na manipulaci s majetkem, ke které by
mohlo dojit na zdklad€ dispozi¢ni pravomoci klienta, ¢imZ je vyjadfeno, Ze neomezuje napf.
dispozice s timto majetkem na zdkladé rozhodnuti statnich organt. Prakticky se jednd
o odloZeni splnéni pfikazu klienta k manipulaci s pfedmétnym majetkem na dobu omeze-

4 Zdroj: Statistika Finan¢niho analytického dtvaru Ministerstva financi CR.
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nou zakonem. V pripadé, Ze je odklad provadén povinnou osobou, jedna se o lhiitu 24 hodin,
ktera miiZe byt nisledné rozhodnutim FAU MF prodlouZena a7 na 72 hodin. Samotny FAU
MF rovnéZ disponuje moznosti odlozit splnéni piikazu klienta vlastnim rozhodnutim aZ na
72 hodin. Poda-li FAU MF v uvedenych lhitéich trestni oznameni, povinna osoba provede
prikaz klienta aZ po uplynuti tii kalendafnich dnii ode dne podani trestniho ozndmeni. Tato
nasledna lhita vytvari orgdnim ¢innym v trestnim fizeni prostor pro tspéS$nou realizaci za-
jisténi nelegalniho vynosu v rezimu trestniho fadu. V této souvislosti je tfeba upozornit na
skute¢nost, Ze na celou dobu zajisténi podle § 20 AML zékona se vztahuje povinnost mléen-
livosti, jejimz cilem je zabranit mareni pfipadného Seteni organt ¢innych v trestnim fizeni.

Toliko kratce k obecnym principim nastaveni systému AML opatieni a jeho moZnos-
tem. Nésledujici &ast bude vénovana praktickému vykonu ¢innosti FAU a typologiim proset-
fovanych pfipadd, a to zejména z pohledu zdrojové trestné Cinnosti a zarovei technik vyuzi-
vanych k zastteni nelegalniho ptivodu. Zde je tfeba uvést, Ze typologie zdrojové trestné Cinnosti
do zna¢né miry pfirozené¢ ovliviiuje volbu techniky prani penéz.

FAU se setkava s pestrou $kalou jedndni, kterd maji za cil neopravnéné obohaceni na
ukor druhych ¢i statu za soucasné snahy tento nelegalni pivod zastfit. Shrneme-li obdobi
poslednich péti let z pohledu predikativni trestné Cinnosti, tradi¢né velky podil kontinualné
zaujimaji rdzné formy podvodi, se zfetelné nartstajicim poctem piipadd pachanych pro-
sttednictvim internetu, a to predev§im podvodné inzeraty Ci e-shopy a phishingové utoky
(spachané v zahrani¢i i v CR). Stéle pokracuje i trend ndriistu podilu p¥ipadii s podezienim
na pachani dafiové trestné Cinnosti, a to zejména podvody na tseku nepifimych dani (dan
z pfidané hodnoty a spotiebni dati). Nové byly detekovany podvody spocivajici ve vylakani
pfistupu do elektronického bankovnictvi na zakladé¢ podvodné komunikace na socidlnich
sitich. Rovnéz byly zaznamendny podvody spocivajici v doruceni velmi vérohodnych pod-
vodnych notifikaci o zméné bankovniho ¢tu obchodniho partnera (dodavatele). Mirny na-
ruast lze vysledovat i na dseku korupce. Z mezinidrodniho aspektu jsou Castéji detekovany
pripady tykajici se vyvadéni vysokého objemu financnich prostfedkt ze zahrani¢nich spo-
le¢nosti, kdy CR slouZi jako tranzitni zemé& pro pievody do dalsich destinaci. Novym feno-
ménem jsou investice vynosi z trestné ¢innosti do virtudlnich mén, napf. do bitcoini.

5.1 Nejvice frekventované zdrojové trestné Ciny
Podvody

Trestny ¢in podvodu je upraven v § 209 trestniho zdkoniku jako imyslIné jednani pachatele,
ktery chce obohatit sebe nebo jiného tim, Ze uvede nékoho v omyl, vyuZije né¢tho omylu
nebo zaml¢i podstatné skutecnosti a zptsobi tak na cizim majetku Skodu. Specidlnimi pripa-
dy podvodi jsou pak napfiklad typicky pojistné podvody (§ 210 trestniho zakoniku), Givéro-
vé podvody (§ 211 trestniho zédkoniku) a dotacni podvody (§ 212 trestniho zédkoniku).

FAU se v ramci své Cinnosti setkdva se viemi typy obecnych podvodi, kdy pachatelé
uvadéji obéti v omyl. Z vyse popsaného nastaveni systému je ziejmé, Ze z pozice jednotky
administrativniho typu je pomérné€ obtizna detekce podvodl zaloZenych na vyldkani financ-
nich prostfedkti pod zdminkou provedeni prace, sluzby apod., zejména co se jejich kvality
tyk4. Nicméné naopak v pripadech napf. nedodani zboZi je tspéSnost odhaleni pomérné
vysoka. Urcita specifika jsou pak u pachateld pojistnych a dotacnich podvodd, které pred-
pokladaji vyssi miru profesionality a organizovanosti. V pfipad€ pojistnych podvoda jde
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nejcastéji o pojisténi majetku motorovych vozidel a pojisténi fyzickych osob. Zakladnim
zpusobem jednani je pak pfedstirani vzniku pojistné udalosti nebo nésledku pojistné udalos-
ti jinak, neZ ve skutecnosti nastala. Z pohledu detekce je v téchto pripadech alarmujici totoZ-
na osoba konecného piijemce a dile abnormalni ¢etnost pojistnych udalosti u okruhu navza-
jem spiiznénych osob. Pokud se tyka dotacnich podvodi, s ohledem na mnoZstvi béZicich
operacnich programt a prislusny objem dotaci poskytovanych jak soukromym subjektiim,
tak i vefejné spravé, je tato oblast trestné ¢innosti stdle aktualni. Z pohledu FAU je pro de-
tekci zdsadni predevsim analyza toku finan¢nich prostiedkd po jejich pridéleni, kdy tyto
Casto kon€i na tctech subjekt bez jakéhokoliv vztahu k poskytnuté dotaci. Obdobné de-
tekeni principy jsou uplatfiovany i u podvoda dveérovych.

V pritbéhu let 2014 a 2015 FAU opakované fesil piipady, kdy ke §kod& obchodnich spo-
le€nosti dochdzi k podvodnému vyldkani vysokych finan¢nich ¢astek, a to tim zpisobem, Ze
poskozend spolecnost nejprve obdrzi e-mailem oficidlni oznameni od svého dodavatele
o zméné bankovniho spojeni pro platby faktur. Takové oznameni vykazuje velmi dobrou
urovein zpracovani, vybornou jazykovou troven, véetné podpisii a hlavicek dodavatele, Cas-
to obsahuje i konkrétni existujici ¢isla faktur, kterych se plnéni tykalo, a nékdy mu predcha-
zi i telefonicky hovor jménem dodavatele. Oznameni jsou odesildna z e-mailovych adres,
které zdanlivé patii skute¢nému dodavateli, za znakem zavinace ovSem obsahuji doménu
financier.com, coZ jsou internetové adresy, ze kterych jsou zasilany spamy. Pokud pracovni-
ci napadenych spolecnosti takova sofistikovana oznameni o zméné¢ platebnich tidaji u svého
dodavatele blize neoveruji a zadaji ptislusné prikazy k dhradé€ ve prospéch uctli uvedenych
v ozndmeni, stdvaji se spolecnosti rizem obéti podvodil (v lep§im piipad€ jen jeho pokusu),
penize putuji na tcty ,,bilych koni®, pfipadné na ucty zaloZené na zakladé padélanych dokla-
du totoZnosti, Casto cizich statnich pfisluS$nikd. V nékterych piipadech se pak podafilo diky
internim bezpe¢nostnim opatfenim banky a spolupraci s FAU tyto platby odhalit a zachytit
je jesté pred pripsdnim na cilovy dcet. Byly ov§em zaznamendny i ptipady, kdy pachatelé
byli uspésni, a penézni prostiedky v fadech desitek miliénli korun byly na cilovy tcet pfi-
psény a odtud pak ihned putovaly do zahranici a pred dal$i manipulaci se jich podaftilo v ramci
mezinarodni spoluprice zachranit jen Cast. Zde je tfeba uvést, Ze ani nejlepsi systém AML
opatfeni nemiZe eliminovat a v Zddném ptipad€ nést odpoveédnost za flagrantni poruSeni
zékladnich zasad bezpecnosti a obezietnosti, a to at pravnickych ¢i fyzickych osob.

V souvislosti s problematikou podvodl nelze nezminit virtualni svét internetu. Ten je
totiZ nejen nedilnou soucasti naSeho bézného Zivota, ale stal se bohuZel stle Castéji vyuZiva-
nym nastrojem pachateld trestné ¢innosti. Do pfipadd podvodl pachanych prostiednictvim
internetu lze fadit zejména rdzné podvodné inzeraty, ve vét§im méfitku pak pfimo zaloZené
podvodné e-shopy. U nich 1ze na podvodnou praktiku usuzovat at jiz s ohledem na extrémné
vyhodné ceny nabizeného zboZzi, na absenci kontaktniho mista, na pouhy emailovy kontakt,
takZe komunikace mezi danym e-shopem a klientem probiha toliko prostfednictvim e-mai-
14. Dal$im varovnym signidlem miZe byt nemoZnost zboZi osobné vyzvednout, Zadna histo-
rie o provozu e-shopu, Zadna nebo negativni hodnoceni ze strany jizZ podvedenych osob apod.
BohuZel v fad¢€ pripadi se na to, Ze se jedna o podvodny e-shop (nebo jen inzerat) prijde az
ve chvili, kdy je poskozeno vice osob, kterym neni dodano zboZi, a tyto aZ ex post zacinaji
podavat trestni ozndmeni, eventudlné nejdfive reklamuji platbu u své banky. Hojné vyuziva-
nou variantou v této oblasti je piisobeni osob statutu tzv. ,,bilého koné®, jejichZ prostfednic-
tvim jsou od poSkozenych vyldkavany finan¢ni prostiedky. Pro skutecné pachatele je tento
zpusob pachani trestné Cinnosti relativné bezpecny, nebot samotné pisobeni na posSkozené
provadi ,,bily kGin* a pachatel ho fidi pouze telefonicky ¢i e-mailem. Stale Castéji je zde také
vyuZzivano i zakladani bankovnich ¢t na zcizenou identitu.
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Stalym jevem, a bohuZel velice frekventovanym, jsou neustdvajici phishingové ataky.
Dlouhodobé je zde realizovan tradi¢ni modus operandi, kdy zdrojova trestnd Cinnost, tj.
vlastni napadeni uctu, je provedena v zahranici a prostfednictvim ceskych ucétd dochazi
k legalizaci tohoto nelegalniho vynosu. V praxi je realizace nésledujici: prostfednictvim in-
ternetové inzerce jsou najimani zajemci o administrativni praci z domova, kdy podminkou
je vlastnictvi bankovniho uc¢tu. Skutecny pachatel pak jménem fiktivni spolecnosti uzavie
s takovou osobou ,,pracovni smlouvu®, pficemzZ néplni prace maji byt ¢innosti rizného ad-
ministrativniho charakteru. Komunikace probiha prostfednictvim e-mailli, vyjimkou vSak
nejsou ani SMS zpravy ¢i telefonaty z mobilnich telefonti s pfedplacenou kartou, kde nelze
zjistit skuteného majitele. ,,Brigadnik* Zije v iluzi, Ze spolupracuje s n¢jakou zahrani¢ni
finan¢ni instituci a dle zminénych pokynt transferuje finanéni prostiedky pochéazejici z trestné
¢innosti prostfednictvim svého bankovniho tétu. Ve vétsiné piipadi je vSak hotovostné vy-
bira a preposild prostfednictvim nékteré zasilatelské instituce, nejcastéji cestou Western
Unionu. To vSe za provizi ve vysi cca 10 procent z transferované ¢astky. Na ¢innost tako-
vychto brigddnik pamatuje zdkonodarce ustanovenim § 216 trestniho zédkoniku, ve kterém
je vymezen trestny ¢in legalizace vynost z trestné ¢innosti, resp. § 217 trestniho zakoniku,
kde je definovana nedbalostni forma zavinéni. Z pohledu represe je s ohledem na praktické
zkuSenosti FAU moZno konstatovat, e orgdniim ¢innym v trestnim ¥izeni oproti stavu na
pocatku sledovaného obdobi se dafi stale Castéji prokazovat a postihovat tento typ trestné
¢innosti. Nicméné jedinym feSenim tohoto jevu je cesta dikladné prevence, a to jak ze stra-
ny bank ve smyslu napliiovani zdsady KYC, tak ze strany FAU a Policie CR ve smyslu
informacni osvéty. Dalsi negativni zkuSenosti FAU, kterou je v této souvislosti bohuZel tfeba
zminit, je zjiSténi, Ze v letoSnim a loiiském roce jiZz byly v pomérné velkém mnozstvi phi-
shingovymi ataky napadeny i bankovni ucty v ¢eskych bankach. Obecné 1ze také konstato-
vat narustajici Skody zplsobené timto typem trestné ¢innosti, kdy se jiZ u jednotlivych atakt
nejednd o Castky v fadech desetitisict, ale v fadech miliond.

Daiiové trestné ¢iny

Dariové trestné Ciny jsou zakotveny v ustanoveni § 240 trestniho zdkoniku — zkraceni
dané, poplatku a podobné povinné platby. Tohoto trestného ¢inu se dopusti ten, kdo ve vét-
$im rozsahu zkrati dai, clo, pojistné na socidlni zabezpecCeni, ptispévek na statni politiku
zameéstnanosti, pojistné na trazové pojisténi, pojistné na zdravotni poji§téni, poplatek nebo
jinou podobnou povinnou platbu anebo vylak4 vyhodu na nékteré z téchto povinnych plateb.

Pachatelé danové trestné Cinnosti jsou zpravidla osoby, ¢i spiSe organizované skupiny
osob vyuzivajicich svého intelektudlniho potenciélu, pripadné rad odbornikt na dcetnictvi,
danové poradenstvi, pravni sluzby a sluzby celni deklarace. Ke svym aktivitim ¢asto vyuZi-
vaji tzv. ,,bilé koné* a dafiové subjekty, ve kterych maji organizatofi majetkovou tcast, ane-
bo které skrytym zptsobem ovladaji. Sit daniovych subjektii zasahuje do ptisobnosti nékoli-
ka spravct dané, popf. napfic spektrem tuzemskych i zahrani¢nich subjektti. Subjekty podle
potfeby operativné méni sva sidla, a tim i mistni pfisluSnost spravce dané, aby pro finan¢ni
urady bylo organizacné i technicky naro¢né dokoncit pfipadné danové kontroly. Pfi zakry-
vani své Cinnosti pachatelé pouzivaji kriminalni metody a postupy, kterymi jsou zejména
predkladani faleSnych dokladd, antidatovanych smluv a jinych pisemnosti, v¢. podavani ne-
pravdivych informaci. Daniové subjekty se v fetézci rozdéluji dle dloh, které maji pfi jednot-
livych transakcich, typicky na subjekty typu ,,missing trader®, ,buffer” a ,,broker*. K ob-
chodovani jsou vybirany komodity, které je obtizné ohodnotit z hlediska jejich mnozZstvi
a dalsiho pouziti (drobné zboZzi, bezcenny odpad), anebo naopak komodity, o které je v ptipadé
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jejich niZ§i ceny eminentni zajem (napt. PHM, kovovy $rot, elektronika). Trestna ¢innost je
zakryvana riznymi zdpoctovymi obchody téchto komodit s obrovskymi objemy tcetnich
dokladt, hotovostnimi tthradami, pfipadné platbami pfes nebankovni spolecnosti poskytuji-
ci platebni a factoringové sluzby. Cinnosti FAU byvaji nej¢astéji detekovény nasledujici for-
my daiiové trestné ¢innosti:

Karuselové obchody

Cilem pachateld je v tomto pfipadé vylakdni nadmérného odpoctu DPH na konci fetézce
nebo ziskani vyhody z neodvedeni DPH na pocatku fetézce. Jednim z typti podvodi je pie-
prodej zboZi s nizkou pofizovaci cenou, kterd je v rozsahlém fetézci prodejt fiktivné navy-
Sena a poté je zbozi formaln€ vyvezeno nebo dodano do jiného ¢lenského statu a je poZado-
véana vratka DPH. Dal$im typem podvodu je vylakani vratky nadmérnych odpoc¢tl pti vyvozu
nebo dodéni zboZi do jiného ¢lenského statu Casto z fiktivniho pofizeni zboZi z tuzemska,
pfipadné je shodné zboZi pfeprodévano pres nékolik zemi EU opakované. Podminkou uspés-
nosti podvodu pfi karuselovém obchodu je, Ze v nékolika zemich EU je zaloZen platce typu
missing trader, na kterého prechézi daflové povinnosti, za ktery vSak jedna ¢asto nekontaktni
,,bily kin“. Pokud je zboZi skute¢né, je pfepravovano z jedné evropské zemé do druhé. Za
v§im stoji organizator, ktery ovlada ucty, zajiStuje vystaveni faktur a de facto tidi celé pod-
vodné jedndni. Detekce i nasledné prokazovani této trestné ¢innosti je velice sloZité, zejmé-
na s ohledem na pfitomnost mezindrodniho prvku. Zptsobené $kody jsou vSak v fadech
stamilionti aZ miliard.

Podvody s mineralnimi oleji

Oblibenda forma kraceni dani, jejimz zdkladnim cilem je ziskat diky daflovému deliktu
niZ8i prodejni cenu a tim prodejni konkuren¢ni vyhodu pfi prodeji benzinu a motorové naf-
ty. Nejcastéji se jednd o neptiznani a neodvedeni spotfebni dané€ pii potizeni zboZi z jiného
¢lenského statu EU.

Podvody s drahymi kovy

Stale frekventovanéj$i oblast pachani dafiové trestné Cinnosti. Jednd se predevsim
o podvody s investi¢nim zlatem na zdkladé jeho rozdilného zdanéni a dale o fiktivni obcho-
dy s touto komoditou formou karuselovych podvodi (viz vyse). Zde je problémem, a to pro
vSechny zainteresované slozky, zejména obtiZznid dokumentace jeho prevozi ¢i spiSe nepre-
vozll na rozdil od velkoobjemovych komodit.

Fiktivni faktury
Tradi¢ni danova trestna ¢innost, zejména ve smyslu fiktivniho zvySovani naklada.

Vlastni analyticka ¢innost FAU v oblasti dafiové trestné ¢innosti je realizovana na zakla-
dé& zdkonnych zmocnéni, ktera analytickym pracovnikiim FAU standardné poskytuje AML
zékon. Jedna se pfedevs§im o opatfovéni informaci a podkladd od povinnych osob, sledovani
toku finan¢nich prostifedk, zjiStovani informaci od spravce dané€ a dalSich organa vefejné
spravy, Setieni v otevienych zdrojich apod. S ohledem na nartist této problematiky byly v ramci
analytického oddéleni FAU ziizena samostatnd skupina ,,Dané&“, kterd v ramci své innosti
tizce spolupracuje zejména s orgéany Finanéni spravy, organy Celni spravy, Policii CR
a zahrani¢nimi finan¢nimi zpravodajskymi jednotkami. Samostatnou problematiku tvoii spo-
luprace a metodické vedeni povinnych osob, které hraji nezastupitelnou roli pti detekci da-
novych podvodi (viz niZe). Pokud jde o organy spravy dani, byla v uplynulych letech nasta-
vena velmi Uizké a efektivni spoluprace s organy Financ¢ni spravy. Tato spoluprice se odrazi
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jak ve strategické roviné, kdy si zicastnéné strany pravidelné¢ vymeénuji informace o své

¢innosti, trendech v oblasti kraceni dani a legalizace vynost z danové trestné Cinnosti

a o spole¢nych postupech, tak pfedev§im v roviné operativni. Za vyznamny posun je tfeba

povazovat informovani Financ¢ni spravy o uplatnéni § 20 AML zakona, tedy o odloZeni spl-

néni prikazu klienta tam, kde pripada v uvahu exeku¢ni zajisténi financnich prostfedkt ze
strany spravce dané. Financéni prostfedky tedy v té€chto pripadech nejsou predavany policej-
nimu organu spolu s podanym trestnim oznamenim, ale dochazi k jejich pfesunu do statniho
rozpoctu z titulu danové exekuce. Tento postup se ukéazal jako vysoce efektivni, kdyz za

obdobi let 2012 az 2014 bylo takto ze strany spravce dané exekucné odcerpano 1,95 mld.

K¢. Obdobny model spoluprace se rozjizdi i s organy Celni spravy. Jako pozitivni lze hodno-

tit spoluprici s organy &innymi v trestnim fizeni, zejména s Policii CR. Do této spoluprace

spad4 mimo jiné dalsi ¢innost FAU MF na piipadech vzeilych z trestnich oznameni poda-
nych ze strany FAU MF, spolupréace v ramci tymu Datiova kobra a participace FAU MF v fadé
ad hoc tymt za ucasti dalSich slozek.

Ackoli je odhalovani dafiovych podvodii priméarné tkolem organti Financéni spravy, uka-
zalo se, Ze jsou to pravé povinné osoby ve smyslu § 2 AML zakona, a to zejména bankovni
sektor, kdo je schopen na zdkladé sledovani transakci probihajicich na ucétech danovych
subjektl a pifipadné na zakladé nasledné kontroly klienta provadéné podle § 9 AML zakona
takovéto nezdkonné jednani detekovat. K rizikovym faktorim klienta a vyznamnym indika-
tordm karuselovych podvodu patii zejména nasledujici:

* Obchod s rizikovou komoditou (zejména pohonné hmoty, kovy, elektronika, zlato, zemé-
délské komodity aj.).

« Casto jde o pofizeni zboZi z jiného &lenského stitu (dovozu) — tedy odchozi zahraniéni
transakce na dcet zahrani¢ni spolecnosti (muZe se jednat i o tuzemsky ucet zahrani¢niho
subjektu).

 Dalsi variantou u subjektu typu ,,missing trader* jsou hotovostni vybéry (realizované bez-
prostfedné po pfipsani finan¢nich prostfedkl v plné vysi).

* Vyznamné zvySeni obratii na nové zaloZzeném nebo spicim uctu, pfip. vysoké obraty na
uctu nové zaloZené spolecnosti.

» Na tctu neprobihaji provozni naklady spolecnosti (platby za nidjem, mzdy, daiiové platby,
povinné odvody za zaméstnance apod.).

¢ Jednatelem je tzv. ,,bily kan“, typické je sidlo na virtudlni (hromadné) adrese, jednatel je
¢asto na pobocku banky doprovazen dalsi osobou, kterd za néj jedna.

 Subjekt typu ,,missing trader* funguje pouze omezenou dobu (miZe se jednat jen o jedno
zdanovaci obdobi — mésic), potom se stava pro spravce dané nekontaktnim a je nahrazen
jinym subjektem. V fetézci vSak zlstdvaji transakéné predchézejici subjekty (,,buffer,
,»profit taker).

e DalSim typem daniového podvodu mohou byt neopravnéné Cerpané nadmérné odpocty,
kdy na tcet subjektu jsou pripisovany pouze vratky DPH v fadech desitek az set tisic K¢
od pfislu§ného spravce dané, pfi¢emz jiné transakce svédcici o ekonomické ¢innosti sub-
jektu na uctu absentuji.

Korupce

Mezi zékladni skutkové podstaty korupc¢nich trestnych ¢inli povaZujeme trestné Ciny pfi-
jeti dplatku dle § 331 trestniho zakoniku, podplaceni dle § 332 trestniho zédkoniku a nepifimé
uplatkarstvi dle § 333 trestniho zdkoniku. Korupce spociva v nabidce, slibu, poskytnuti, Z4-
dosti o tplatek a jeho pfijeti s cilem ovlivnit né¢i jednani nebo rozhodnuti.
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Korupce obecné, pro mnohé piekvapivé, je v tizkém vztahu k legalizaci vynosi z trestné
¢innosti. Tato skutecnost je ddna tim, Ze na jedné strané korupce predstavuje prostfedek
legalizace vynost, na druhé strané jsou naopak vynosy z korupcni trestné ¢innosti legalizo-
véany. I objem finan¢nich prostfedku realizovanych v této oblasti dosahuje vysokych ¢astek.
Napft. v ramci ¢eského hospodarstvi se celkovy objem penéz, které maji korup¢ni cil, odha-
duje na ¢astku ve vysi cca 20 mld. korun. Cést téchto pendz je ddle pouZivina pro dalsi
korup¢ni jednéni a ¢ast je spotfebovana pro vlastni spotfebu. Objektem zdjmu pachatelti
uplatkarskych trestnych ¢inil jsou zejména statni instituce a odbory samospravnich izem-
nich celkl a obci, které rozhoduji o zaleZitostech obcant a pravnickych subjektd, a to jak
o spravnich dkonech, tak v oblasti vypisovani tendrt a vybéru uchazect vetfejnych zakazek.
Pomérné ¢etnymi jsou pripady korupce ve statni spravé a samosprave, jejichz tézisté spociva
rupce predstavuje korupce systémova, zaloZena na organizované a sofistikované formé jed-
nani. Tato korupce napadé centra rozhodovani statu a obci, vyznamnym zptisobem defor-
muje demokraticky politicky systém a trzni ekonomické vztahy. Projevuje se
zmanipulovanymi velkymi vefejnymi zakazkami v fadech stovek miliént aZ miliard CZK,
ovliviiovanim politického legislativniho procesu a uplacenim konkrétnich politikti vSech
urovni.

Pres vSeobecné populistické deklarace, Ze korupce je velice zhoubnym a negativnim je-
vem, je tieba konstatovat, Ze jeji odhaleni a predev§im zadokumentovani a nasledné posti-
hovani je velice sloZitym procesem, ktery byva jen zfidkakdy uspésny. Objektivné k tomu
prispiva skutecnost, Ze je takika nemozné napf. jeji zpétné prokazovani, a chyceni pachatele
tzv. ,,pii ¢inu* je z pohledu represivnich sloZek velice naro¢nou operaci, a to jak z pohledu
technickych moznosti, taktického postupu i persondlnich zdrojii. Z pohledu FAU je sloZita
i detekce samotného prvotniho podezieni, nebot s ohledem na vyssi intelekt pachateld do-
chézi jen v malém procentu piipadi ke korupénimu plnéni pfimo na ¢ty pachateld. V tomto
kontextu je atypicky jeden z piipad FAU, kdy podnikatel, proti némuz bylo stétni zastupky-
ni zastaveno trestni stihani, nasledné kreditoval bankovni ic¢et manzela doty¢né stitni za-
stupkyné.

5.2 Nejvice frekventované techniky prani penéz

K vlastni legalizaci, tj. procesu zastfeni nelegdlniho piivodu majetku s cilem vytvofit
zdani, Ze se jednd o majetek legalné nabity, pachatelé vyuzivaji celou fadu technik a postupi.
NiZe jsou uvedeny ty, se kterymi se FAU pfi etieni jednotlivych pfipadi setkdva nejéastéji.
Je zde vSak tfeba zdiraznit, Ze v praxi téméf vZdy dochazi ze strany pachatelll k riiznym
kombinacim téchto technik v zavislosti na zdrojovém trestném ¢inu, mife organizovanosti,
intelektu pachatele apod.

 Zneuziti bankovnich u¢ta zaloZenych na faleSnou ¢i zcizenou identitu

Velice frekventovany zptsob, kdy pachatel pomérné jednoduse vyuZije odcizeného ¢i
padélaného osobniho dokladu k zaloZeni bankovniho tctu, ktery nasledné ovlada prostied-
nictvim elektronického bankovnictvi za ¢astého vyuZiti hotovostnich vybért z bankomati.
Pachatel po otevieni bankovniho produktu obvykle Zada o poskytnuti kratkodobych ptjcéek
¢i uvéra nebo inzeruje dodani riizného zboZi prostfednictvim internetu. Z pohledu dokazo-
vani je nejproblematictéjsi ta skutecnost, Ze pachatel vlastn€é nikdy nepfijde do ptimého
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styku jak s obéti, tak s pracovnikem banky. Tomuto bohuZel nahrava zejména moznost pie-
vzeti identifikace podle § 11 AML zakona.

» Opakované elektronické transfery mezi bankovnimi téty v Ceské republice a v za-
hranici

Pfeshrani¢nimi transfery pachatelé vyuzivaji jednu ze slabin boje proti legalizaci vynosi
z trestné Cinnosti, kterou je ne zcela idealni mezinarodni spoluprace. Je vSak tfeba uvést, Ze
i v této oblasti se situace postupné zlepSuje a napt. za sledované obdobi poslednich péti let je
zfejmy zietelny progres, kdy dnes jiZ probihd pomérné rozsidhld vyména informaci
s destinacemi, u kterych byla tato spolupridce v minulosti nepfedstavitelna. Obecné je zde
také mozno konstatovat, Ze uZzivatelsky komfort klientti je vZdy doprovazen zvysenim bez-
pecnostniho rizika.

e Vyvadéni finanénich prostiedkii do datniovych raju

Co do charakteristiky a moZnosti represivnich zdsaht je zde situace obdobna jako
v pfedchozim odstavci. Setfenim FAU byla napf. identifikovana skupina persondlné propo-
jenych spolecnosti, které mély ve statutdrnim organu ,,bilé koné*. Tato skupina spolecnosti
byla navdzana na ekonomicky silnou skupinu vyrobnich spole¢nosti, pro kterou tyto spolec-
nosti vystavovaly fiktivni doklady. Ekonomicky silné spolecnosti realizovaly ¢etné vefejné
zakézky a fiktivni doklady jim nesporné slouZily k pfipadnému dokladovani opravnénosti
fakturované ceny pro verejné subjekty a k neopravnénému uplatiiovani odpocti DPH, a tim
1 sniZeni vlastni dafiové povinnosti DPH. Z profinancovanych fiktivnich plnéni pak byly fi-
nan¢ni prostedky z ¢asti pouZity k financovani sportovnich akci a sportovnich klubii a z ¢asti
byly finan¢ni prostfedky pfevadény na zahrani¢ni spolecnosti aZ ke spole¢nostem s nedo-
hledatelnou vlastnickou strukturou se zahrani¢nimi bankovnimi ucty sméfujicim do datio-
vych raji. MoZnosti pfipadné blokace majetku v téchto destinacich jsou pak velice proble-
matické, a to i v pripadech, kdy zdrojova trestné ¢innost je zadokumentovéna.

¢ PrerusSeni finan¢niho toku opakovanymi hotovostnimi vybéry a vklady

V praxi bylo opakované ovéfeno, Ze preruseni bezhotovostniho finan¢niho toku hoto-
vostnimi operacemi ¢ini nejveétsi problémy v procesu identifikace a dohledani nelegdlniho
vynosu. Nésledné dovozovani za vyuZiti asové, objemové ¢i personalni souvislosti je totiZ
velice neprikazné.

 Vyuziti zasilatelskych sluzeb

Technika vyuzivana v Ceské republice zejména v pripadech transferu finan¢nich pro-
stiedkd, piivodem z phishingovych atakd spachanych v zahranici do zemi byvalého Sovét-
ského svazu. V praxi provede pachatel hotovostni vybér prostiedki pripsanych na jeho tcet
a tyto preposle nékterou ze zasilatelskych instituci, ¢imZ dojde k preruseni dokumentovatel-
ného toku.

* Zneuziti virtualni mény

Investice vynosu z trestné ¢innosti do virtudlnich mén bylo diky jejich vlastnostem, ze-
jména decentralizaci, relativni anonymnosti a rychlosti pfevodi mezi jednotlivymi uZivateli,
mozné predpokladat. V praxi jiz se FAU aktualn& skute¢né potyka s p¥ipady, kdy pachatelé
trestné ¢innosti, zejména rdznych internetovych podvodi, investuji takto ziskané prostiedky
do virtualnich mén, napf. do bitcoini. Zjistit pak majitele takovéto bitcoinové adresy je ni-
koli nemozné, ale zna¢né naro¢né, zdlouhavé, a tim paAdem pro organy ¢inné v trestnim fize-
ni de facto neredlné.
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I pfes velice kvalitni tuzemsky zéklad boje proti prani Spinavych penéz, ktery tvori ze-
jména zakon &. 253/2008 Sb., o nékterych opatienich proti legalizaci vynosu z trestné
¢innosti a financovani terorismu, je tfeba v této oblasti pruzné reagovat i na vyvoj mezina-
rodniho prava. Jeho zakladnim pramenem pro opatfeni proti ,,prani $pinavych penéz‘
a financovani terorismu jsou Doporuceni Finan¢niho akéniho vyboru skupiny G7 (FATF) ve
znéni jejich revize z tinora 2012. Tato doporuceni v pievazné mife implementuje do prava
EU nova smérnice o pfedchdzeni vyuZzivani finan¢niho systému k prani penéz a financovani
terorismu, kterd byla po dlouhém projednavani pfijata dne 20. kvétna 2015. Transpozi¢ni
lhiita je dvouletd, nicméné s ohledem na hodnoceni Ceské republiky vyborem Moneyval
Rady Evropy na zacatku roku 2017 je pro CR nezbytné, aby poZzadovana opatieni byla zave-
dena do praxe jiZz v prib&hu roku 2016. Vlastni implementace je v CR feSena novelou zako-
na ¢. 253/2008 Sb., kterd aktualné prochézi jednotlivymi stadii legislativniho procesu. Zahr-
nuje celou fadu novych poZadavki, zpfesnéni a omezeni. Do celého systému se rovnéZ zavadi
princip hodnoceni rizik, které se bude provadét na vSech trovnich od EU, pres ¢lenské staty
aZ po jednotlivé ,,povinné osoby* a na jeho zakladé se v konkrétnich piipadech budou vici
klientim povinnych osob uplatiiovat piisnéjsi nebo naopak mirné;jsi pozZadavky z hlediska
zejména identifikace a kontroly. Dil¢i zmény v souladu s uvedenou smérnici EU déle fesi
napriklad sniZeni ¢astky hotovostni platby, pfi niZ musi kazdy podnikatel identifikovat své-
ho klienta (z 15.000 na 10.000 euro), rozsifeni povinnosti i na n¢které dalsi provozovatele
hazardnich her nebo zavedeni dislednéjsi kontroly klienta i vici domacim ,,politicky expo-
novanym osobam®.

Dalsim dlouho ocekavanym legislativnim krokem, ktery ma posilit opatfeni k zabranéni
zneuZzivani finan¢niho systému k legalizaci vynost z trestné ¢innosti a financovani teroris-
mu, je zfizeni Centralni evidence tétd. Cilem je zvySeni efektivity vykonu verfejné moci tim,
Ze nékterym institucim, opravnénym ziskévat informace podléhajici bankovnimu tajemstvi
a mlc¢enlivosti podle zdkona o spofitelnich a dvérnich druZstvech (jedna se o dafiové organy
v ramci finan¢ni a celni spravy, organy ¢inné v trestnim fizeni, Financni analyticky dtvar
Ministerstva financi a zpravodajské sluzby), bude umoznéno jedinym dotazem béhem velmi
kratké doby zjistit, ve které uvérové instituci ma ¢i v minulosti mél zajmovy subjekt ucet.
Toto rychlé ziskani informaci je pfedpokladem pro rychlejsi zajisténi majetku v rdmci trest-
niho fizeni a déle napt. i pro vyssi efektivitu vybéru dani. I navrh tohoto zakona je aktudlné
v legislativnim procesu.
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‘M Mezinarodni policejni
spoluprace
pri zajistovani majetku

Soucasny organizovany zloCin ve vétSiné piipadl pfekracuje hranice statt. Mezinarodni
spoluprace se tak stala dulezitou soucasti policejni a justi¢ni ¢innosti. V ramci finan¢niho
Setfeni v trestnim Fizeni je tfeba zjistit majetkovy profil subjektu, tj. pfehled o majetkovych
hodnotach subjektu, resp. celkovy prehled a pohyb majetkovych hodnot subjektu, informa-
ce o vynosech z trestné ¢innosti. Nejen, Ze timto postupem policejni organy ziskaji dilezité
informace, které jsou nutné pro podani obzaloby, ale zejména se diky informacim o majetku
dafi 1épe konfiskovat nelegédlni finan¢ni zdroje. A to je velmi didleZitou soucasti trestniho
fizeni (resp. navazujiciho obCanskopravniho fizeni) — tedy moZnost alespoi ¢aste¢né kom-
penzovat Skodu obétem trestné Cinnosti, resp. stitu. Zavazni hospodarskd trestnd ¢innost
poskozuje nejen vztahy uvnitf stitu, ma vliv na hospodafskou soutéz, na financni toky, ale
také miZze poskozovat tvér Ceské republiky vici zahrani¢i. Vzhledem k tomu, Ze v soucasné
dobé& ptesahuje zdvazna trestna hospodéiska ¢innost (a jeji pachatelé) Casto hranice Ceské
republiky, je proto nutné navazat i mezinarodni spolupraci.

I Smlouva o fungovéani Evropské unie uznava, Ze naptiklad korupce je druh zavazného
trestného Cinu s preshrani¢nim rozmérem, k jehoZ feSeni nejsou samy c¢lenské staty dosta-
te¢né vybaveny.** Evropskd komise uvadi kupfikladu ve svém sdéleni o boji proti korupci
zroku 2011, Ze ¢lenské staty by mély zajistit, aby finan¢ni Setfeni probihala G¢inné a kon-
zistentné a aby se vZdy zvaZovaly jakékoliv potencidlni souvislosti s organizovanou trestnou
¢innosti a pranim penéz.

6.1 Vybrané mezinarodné-pravni aspekty spoluprace
Pri zajistovani majetku

Dne 24. fijna 2013 vstoupila pro Ceskou republiku v platnost Umluva OSN proti nad-
narodnimu organizovanému zlo¢inu ze dne 12. prosince 2000%, jejimz icelem je podpo-
rovat spolupréci za ucelem tc¢innéj$iho predchédzeni a boje proti nadndrodnimu organizova-
nému zlocinu. Podle ¢lanku 12 této umluvy o ,.konfiskaci a zajisténi* mohou staty, jeZ jsou
stranami této imluvy, mj. zvaZit moZnost poZadovat na pachateli, aby prokédzal zdkonny
plvod udajného vynosu z trestné ¢innosti nebo jiného majetku podléhajiciho konfiskaci, za
predpokladu, Ze tento pozadavek je v souladu se zadsadami vnitrostitniho prava téchto statd
a s povahou soudniho fizeni. KaZda smluvni strana této imluvy méa umozZnit soudim nebo
Jjinym pfisluSnym orgdnim nafizovat pfedloZeni nebo zaji$téni bankovnich, finan¢nich nebo
obchodnich zdznamii. Smluvni strany imluvy pak nesmi odmitnout jednat v souladu s touto
timluvou z diivodu zachovani bankovniho tajemstvi. Clanek 13 pak upravuje mezinarodni
spoluprici za Gi¢elem konfiskace. Clanek 14 mj. uvadi, Ze smluvni strany této imluvy naloZzi

4 Ustanoveni ¢l. 83 odst. 1 Smlouvy o fungovani EU. Dostupné na: http://eur-lex.europa.eu/legal-content/CS/
TXT/?uri=celex%3A12012E%2FTXT

45 Sdéleni MZV €. 75/2013 Sb. m. s. Dostupné z: http://aplikace.mvcr.cz/sbirka-zakonu/SearchResult.aspx ?q=75/
2013 &typeLaw=mezinarodni_smlouva&what=Cislo_zakona_smlouvy
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s vynosy z trestné ¢innosti nebo s majetkem, ktery smluvni strana zkonfiskuje v souladu se
svym vnitrostitnim pravem a spravnimi postupy.

Evropska unie ve svych pravnich predpisech apeluje na nezbytnost vymény operativnich
a jinych informaci mezi donucovacimi organy ¢lenskych stat a stanovuje pravidla vymény
takovych informaci. Jednim ze zasadnich evropskych pfedpist je rozhodnuti Rady 2007/
845/SVV ze dne 6. prosince 2007, o spolupraci mezi irady pro vyhledavani majetku
z trestné Cinnosti v jednotlivych ¢lenskych statech v oblasti vysledovani a identifikace
vynosu z trestné ¢innosti nebo jiného majetku v souvislosti s trestnou ¢innosti. Timto
predpisem byla ¢lenskym sttiim Evropské unie stanovena povinnost ziidit nebo ur¢it Urad
pro vyhledavani majetku z trestné ¢innosti, tzv. Asset Recovery Office (zkricené ARO).
Toto rozhodnuti je ve své preambuli odivodnéno potiebou donucovacich organti mit potieb-
né schopnosti vySetfit a analyzovat finan¢ni transakce spojené s trestnou ¢innosti. K tomu je
nutnd rychla vyména informaci, které mohou vést k vysledovani a zajisténi vynosu z trestné
¢innosti a jiného majetku patficiho zlo¢incim. Vzajemna spoluprice probiha prostfednic-
tvim vymény informaci a osvédcenych postupd, a to jak na Zadost, tak z vlastniho podnétu.

Zaroven toto rozhodnuti 2007/845/SVV dopliuje tzv. sit CARIN (Camden Asset Reco-
very Inter-Agency Network), kterd byla zfizena Rakouskem, Belgii, Némeckem, Irskem,
Nizozemim a Spojenym kralovstvim v Haagu ve dnech 22. a 23. zari 2004. CARIN predsta-
vuje rozsahlou sit policistd a statnich zastupcd, jejimz cilem je zlepS$it vzajemné znalosti
tykajici se metod a postupt v oblasti preshrani¢ni identifikace, zmrazeni, zaji$téni a konfiskace
vynosi z trestné ¢innosti a dal§iho majetku s ni spojeného. Uvedené rozhodnuti tak dopliiu-
je sit CARIN tim, Ze poskytuje pravni zdklad pro vyménu informaci mezi ufady pro vyhle-
davani majetku z trestné ¢innosti vSech ¢lenskych statd.

V Ceské republice byl jako ARO uréen Utvar odhalovini korupce a finanéni krimina-
lity*®, konkrétné Odbor mezinarodni spoluprice a metodiky (déle jen ,,OMSM*“)*.

Népln ¢innosti ,,ARO* pfedstavuje zejména:

— vyménu informaci z vlastniho podnétu — tj. dotaz z CR do zahrani&i,

— poskytnuti informaci na Zadost — tj. dotaz ze zahranic¢i do CR,

— vyménu osvédcenych postupt (tzv. nejlepsi praxe zejména v oblastech spravy a prodeje
zajiSténého majetku, registru bankovnich Gcth a statistiky).

Dle Zavazného pokynu Policejniho prezidenta ¢. 174/2011 o provadéni finan¢niho Setie-
ni v trestnim fizeni piisobi OMSM jako tzv. Metodické pracovisté pro problematiku vy-
hledivani a zajistovani vynosu z trestné ¢innosti.*

Oblast rychlé a i¢inné vymény operativnich a jinych informaci pro tcely vedeni vyset-
fovani trestné ¢innosti nebo provadéni operativné patracich ¢innosti mezi ¢lenskymi staty
déle upravuje rimcové rozhodnuti Rady 2006/960/SVV ze dne 18. prosince 2006 o zjed-
nodusSeni vymény operativnich a jinych informaci mezi donucovacimi organy ¢lenskych

46 Tento dtvar je organizaénim ¢lankem Policie CR specializovanym na odhalovani korupce a finan¢ni krimina-
lity, véetné kriminality danové, a trestnych ¢ini spdchanych v souvislosti s legalizaci vynosi z trestné Cin-
nosti, jako nedilné soucasti zavazné hospodarské kriminality, ktery v rdmci své plisobnosti odpovidé prede-
v§im za plnéni ukoll pfi odhalovani, provéfovani, vySetfovani a dokumentaci trestnych ¢int spadajicich do
vécné a funkeni prisluSnosti utvaru v rozsahu stanoveném pravnimi predpisy a akty fizeni.

Zavazny pokyn policejniho prezidenta ¢. 103 ze dne 28. kvétna 2013, o pInéni ukoll v trestnim fizeni a Rozkaz
teditele UOKFK ¢&. 1/2013 ze dne 4. ledna 2013.

Kontakt ARO v CR: Utvar odhalovani korupce a finanéni kriminality, Odbor mezindrodni spoluprice
a metodiky, ARO, P. 0. BOX 62/OKFK, 170 89 Praha, tel.: 974 863 298 (sekretariat odboru), fax: 974 863 808,
e-mail: uokfk.aro@pcr.cz
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stati Evropské unie. Toto rozhodnuti obsahuje konkrétni pravidla a lhtity pro poskytovani
a zadosti operativnich a jinych informaci; zaroven stanovi komunikaéni kanély, jazyk ko-
munikace a informace o ochrané idaji. V pfilohdch rozhodnuti je formulaf, ktery se pouZije
k predani pozadovanych operativnich a jinych informaci, k informovani dozadujiciho orgé-
nu o nemoznosti dodrzZet standardni lhttu, o nezbytnosti pfedloZit justicnimu organu Zadost
o povoleni nebo o odmitnuti pfedani informaci (Pfiloha A) a formular pti Zadosti o operativni
a jiné informace (Pfiloha B).

24. fijna 2008 bylo na pudé Evropské unie pfijato Rozhodnuti Rady 2008/852/SVV
o siti kontaktnich mist pro boj proti korupci. Jedna se o doplnéni evropské strategické
koncepce s ohledem na feseni preshrani¢ni organizované trestné ¢innosti a korupce na drov-
ni EU. Cilem tohoto rozhodnuti je zfizeni sité kontaktnich mist ¢lenskych stati Evropské
unie, pricemz do této sit€ jsou v plném rozsahu zapojeny Evropska komise, Europol a Eurojust.
Sit tvofi organy a agentury ¢lenskych stati EU, jejichZ ukolem je pfedchazeni korupci a boj
proti ni, je férem pro vyménu informaci v rimci EU o u¢innych opatienich a zkusenostech
v relevantni oblasti, usnadiiuje vytvareni kontaktti mezi svymi ¢leny.

Nejnovéjsim pocinem v oblasti mezinarodni spoluprace pfi zajiStovani majetku je pfijeti
smérnice Evropského Parlamentu a Rady 2014/42/EU ze dne 3. dubna 2014 o zajistovani
a konfiskaci nastroji a vynost z trestné ¢innosti v Evropské unii. Tato smérnice stanovi
minimdlni pravidla pro zajisténi majetku za icelem pripadné pozdé;jsi konfiskace a pro kon-
fiskaci majetku v trestnich vécech. Obsahuje mimo jiné ustanoveni o tzv. rozsifeni konfis-
kaci®, kterou ptivodné upravuje ramcové rozhodnuti Rady 2005/212/SVV ze dne 24. Gno-
ra 2005 o konfiskaci vynosti a majetku z trestné ¢innosti a nastroju trestné ¢innosti. Toto
rozhodnuti stanovi tfi rizné skupiny minimélnich pozadavkd, které si ¢lenské staty mohly
vybrat pro téely uplatnéni rozsifené konfiskace. Clenské staty EU tak zvolily rizné zptisoby
provadéni tohoto rozhodnuti do vnitrostatniho prava, ¢imz doslo ke vzniku odli$§nych kon-
cepci rozsifené konfiskace, a to se stalo prekazkou preshrani¢ni spoluprace v této véci. Pro-
to tato nova smérnice harmonizuje ustanoveni o rozsifené konfiskaci do jednotného mini-
malniho standardu. Clenské staty by mély uvést v Gi¢innost pravni a spravni predpisy do
souladu s touto smérnici do 4. fijna 2015.

6.2 Dozadani informaci ze zahranici

Mezinarodni spolupraci v oblasti zajiStovani majetku je mozné rozdélit na spolupraci
policejni, jejimz tcelem je ziskani a ovéfeni informaci a patrani po majetku, a justicni, je-
jimzZ cilem je ziskani diikazu pouZitelného v fizeni pfed trestnim soudem. Jednotlivé ¢asti
procesu odc¢erpavani majetku je mozné vymezit do tfi fazi a poté pfifadit i pouzitelné druhy
mezindrodni spoluprace:
a. vyhledavani (uplatni se policejni a justi¢ni spoluprace),
b. zajistovani (uplatni se justi¢ni spoluprace),
c. konfiskace (uplatni se justi¢ni spoluprace).

4 Preambule smérnice 2014/42/EU mj. uvadi, Ze pro G¢inny boj s organizovanou trestnou ¢innosti je v nékterych
situacich vhodné, aby po vydani odsuzujiciho rozsudku nasledovala nejen konfiskace majetku spojeného
s urcitym trestnym ¢inem, ale i konfiskace dalSiho majetku, ktery soud povaZuje za vynosy z jinych trestnych

¢ind. Tento postup je oznacovan jako tzv. rozsifena konfiskace.
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Za ucelem spoluprace v oblasti vyhledavani a zajiStovani vynost z trestné Cinnosti je
mozné vyuZit v§echny stavajici formy mezindrodni spoluprace, at jiZ policejni nebo justiéni.
V poslednich nékolika letech navic v Evropé vznikly komunikacni sité specialistil v této
oblasti, opét na urovni spoluprace policejnich nebo justi¢nich organd.

V ramci policejni spolupréce je mozZné rozdélit komunikaci:

a) neprimou formou prostfednictvim Odboru mezinirodni policejni spoluprace PP CR
(Narodni ustedna Interpolu, Narodni jednotka Europolu, Narodni centrala SIRENE, dal
prostiednictvim spolecnych center policejni a celni spoluprace a prostfednictvim styc-
nych dastojnikii v CR v zahranici; a

b) primou formou - spolupraci s konkrétnimi policejnimi ttvary v zahraniéi.

V ramci justi¢ni spoluprace je mozné uvést:

a) Evropskou justicni sit, jejimZ cilem je pfedevsim napomoci zlepSeni justi¢ni spolupra-
ce mezi ¢lenskymi stiaty Evropské unie, a to formou podpory neformélnich pfimych kon-
taktl mezi justicnimi orgny a orgdny odpovédnymi za justi¢ni spolupraci a stihani za-
vazné trestné ¢innosti v ramci ¢lenskych statd Evropské unie.

b) Evropskou jednotku justi¢ni spoluprace — Eurojust, jedna se o staly organ Evropské
unie, jehoZ cilem je zejména napomoci u¢innéjsi spolupraci mezi justicnimi organy ¢len-
skych statth Evropské unie pii zajiSfovani vzajemné pomoci ve vécech trestnich. Je po-
vinnosti kazdého c¢lenského statu vyslat do této jednotky jednoho stdlého zastupce —
narodniho ¢lena.

Dalsi variantou je spoluprace prostfednictvim vySe uvedené specializované komuni-
kacni sité CARIN. Jak bylo uvedeno, ta pfedstavuje neformalni sit kontaktti a skupinu spo-
lupracujici v oblasti problematiky konfiskace vynost z trestné ¢innosti. Jedna se o sit od-
borniki z 53 jurisdikci a deviti mezinarodnich organizaci. Je napojena na podobné sité pro
vyhledavani majetku v regionu Asie — Pacifik (ARIN-AP), JiZni Africe (ARINSA), Zapadni
Africe (ARIN-WA) a JiZni Americe (RRAG). Za kaZzdy stét jsou uréeny dvé konkrétni oso-
by, tzv. kontaktni body pro oblast justice a policie.

Prostfednictvim sit¢ CARIN lze zjistit:

— specifika pravni Gpravy v oblasti zajiStovani vynosi z trestné ¢innosti,

— kontakt na konkrétni registry, instituce a rejstriky,

— kontakt na prislusné statni zastupce/policejni organy zodpovédné za zpracovani za-
dosti 0 pravni pomoc ve vécech trestnich,

— jak spravné formulovat Zadost o pravni pomoc tak, aby ji dle prislusné narodni prav-
ni dpravy bylo mozné v plném rozsahu vyhovét,

— v urditych pripadech rovnéz provérku ohledné majetkovych poméra osoby.

Rozhodnuti Rady 2007/845/SVV ve svém ¢lanku 1 stanovi, Ze kazdy ¢lensky stat zfidi
nebo ur¢i vnitrostatni tfad pro vyhleddvani majetku z trestné ¢innosti, jehoZ tcelem je na-
pomahat vysledovani a identifikaci vynosi z trestné ¢innosti a jiného majetku s ni spojené-
ho, jenZ se mize stat predmétem piikazu ke zmrazeni nebo zajiSténi nebo ke konfiskaci
vydaného pfislu§nym justi¢nim organem v pribéhu trestniho fizeni nebo, pokud to umoziiu-
je vnitrostatni pravo dotyéného ¢lenského statu, obéanskopravniho fizeni. Clanek 2 stanovi
povinnost ¢lenskym statim zajistit vzajemnou spolupraci mezi ufady pro vyhledavani ma-
jetku z trestné ¢innosti, a to prostfednictvim vymeény informaci a osvédcenych postupt, a to
jak na Zadost, tak i z vlastniho podnétu.
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6.3 Forma spoluprace

Clanek 3 rozhodnuti Rady EU 2007/845/SVV stanovi, Ze Gfad pro vyhleddvéani majet-
ku z trestné Cinnosti ¢lenského statu, ktery je povéfen napomahanim vysledovani a identifikaci
vynosil z trestné ¢innosti, miZe pozadat urad pro vyhledavani majetku z trestné Cinnosti
jiného ¢lenského statu o informace, pfi¢emz za timto ic¢elem se pouZije tzv. ,,Svédska inicia-
tiva*.® To znamenad, Ze Zadost o informace a naslednd odpovéd je zpracovdvana na tomu
uréeném formuléfi. V Zadosti upfesni Zadajici strana predmét a divody Zadosti a povahu
fizeni. Rovnéz poskytne udaje o majetku, o ktery se zajima nebo ktery sleduje (napf. ban-
kovni ucty, nemovity majetek, auta, jachty a jiny majetek vysoké hodnoty) nebo o fyzickych
¢i pravnickych osobéch, jejichz ucast lze v dané véci predpokladat (tj. jména, adresy, data
a mista narozeni, datum registrace, osoby s tcasti na spole¢nosti, sidla apod.).

,.Svédska iniciativa“ stanovi mj. také Ihiity, ve kterych je tieba vyhovét Z4dosti o poskytnuti
informace. Tyto lhity jsou nasledujici:

a) 8 hodin v pfipadé€, Ze jde o naléhavy pfipad a poZadované informace se nachdzeji

v databazi pfimo dostupné pfislusnému organu,

b) 1 tyden v pfipadé, Ze se pozadované informace nachazeji v databazi pfimo dostupné
pfisluSnému organu,
¢) 2 tydny ve vsech ostatnich piipadech.

§ 89 zakona &. 273/2008 Sb., o Policii Ceské republiky, stanovi okruh subjektd, se ktery-
mi je policie pfi plnéni svych ukolil opravnéna spolupracovat — mezi tyto subjekty patii
i zahrani¢ni ARO.”!

6.4 Metodicky postup pro vyrizeni dozadani

O vyiizeni dozadani miZze ARO poZadat kterykoli organ Policie CR. Vzhledem k rozdilné
pravni upravé v jednotlivych zemich je vhodné si s pracovniky ARO nejprve vyjasnit do-
stupnost poZadovanych informaci v konkrétni zemi Evropské unie. Proto je doporuceno nej-
diive telefonicky kontaktovat pracovniky ARO a spravny postup konzultovat. ARO poté
rozhodne o opravnénosti pfedmétu dozadani (zda spliiuje néleZitosti dané rozhodnutim Rady
2007/845/SVV) a dozadani bud vyridi, nebo doZadujicimu organu doporuci jiné reSeni.
Takovymto feSenim mutiZe byt napf. vyZadani jinou cestou policejni spoluprice ¢i cestou
pravni pomoci. ARO dale zpracuje dozadani a zasSle je na prislusné partnerské ARO
v zahrani¢i.

Rozhodnuti 845/2007/SVV ve svém bodu 7 stanovi, Ze vyména informaci mezi jednotli-
vymi ARO jednotkami probihd mj. podle ramcového rozhodnuti EU 960/2006/SVV, tedy

30 Ramcové rozhodnuti 2006/960/SVV ze dne 18. prosince 2006 o zjednoduSeni vymény operativnich a jinych
informaci mezi donucovacimi orgdny ¢lenskych stiti Evropské unie. Dostupné z: http://eur-lex.europa.eu/
legal-content/CS/TXT/?uri=URISERV:114581

§ 89 zdkona &. 273/2008 Sb., o Policii Ceské republiky, stanovi, Ze ,,Policie pfi plnéni svych tikolti spolupra-
cuje s mezindrodni organizaci Interpol, Evropskym policejnim ufadem, pfisluSnymi orgény a institucemi Ev-
ropské unie a jejich ¢lenskych statd a s jinymi mezinarodnimi organizacemi, s mezindrodnimi trestnimi sou-
dy, mezinarodnimi trestnimi tribunaly, popifipadé obdobnymi mezindrodnimi soudnimi organy, ktery spliuji
alespoii jednu z podminek uvedenych v § 145 odst. 1 pism. b) a ¢) zdkona o mezindrodni justi¢ni spolupréci
ve vécech trestnich, zahrani¢nimi bezpec¢nostnimi sbory a dal§imi pfislu§Snymi zahrani¢nimi subjekty.*

5
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$védskou iniciativou. Podle tohoto rozhodnuti je tfeba, aby kazda zZadost obsahovala nasle-
dujici udaje:

— jaké informace jsou Zadany,

povaha trestného Cinu,

— 1ucel, pro ktery jsou informace pozadovany,

souvislost mezi ti¢elem, pro ktery jsou informace doZadovany, a osobou, které se tykaji,
divody, na zakladé kterych se lze domnivat, Ze se dané operativni nebo jiné informace
v doZddaném Clenském stateé nalézaji.

Vyména informaci mezi jednotlivymi ARO probiha na relevantnich formularich. Dle
$védské iniciativy je mozné poskytovat pouze informace, které jsou aktuilné doZadanému
organu k dispozici nebo které ma moznost z titulu své funkce vyzadat. Vzajemna spoluprace
probiha prostfednictvim vymény informaci a osvédéenych postupt, a to jak na zadost, tak
z vlastniho podmétu. ARO vycka na odpovéd ze zahranici, pfipadné odpovéd zaurguje,
a odpovéd dale zpracuje, zkontroluje tplnost dozadani. Zavérem ARO sdéli odpovéd do-
Zadujicimu pracovnikovi. VyuZiti takto ziskanych informaci je zpravidla omezeno — obdr-
7Zené informace zpravidla nelze pouZit jako dikaz v ramci trestniho fizeni vedeného v Ceské
republice. VyuZiti informaci v rdmci trestniho fizeni upravuje § 20 zdkona ¢. 140/2013 Sb.,
o mezinarodni justi¢ni spolupraci, v platném znéni.

Za ucelem zjednoduseni zadani dozadani byl vytvoren pracovniky odboru mezinarodni
spoluprace a metodiky utvaru odhalovani korupce a finan¢ni kriminality formulaf. Tento
formulaf je dostupny v ramci tzv. ETR (elektronického trestniho fizeni). Formul4f je konci-
povany tak, aby navedl Zadatele k vyplnéni vSech podstatnych udaja potfebnych k vyfizeni
dozadani, pri¢emz nékteré z nich jsou obligatorni.*

Pozadované informace zjisténé cestou ARO jsou pfedavany zpracovateli finan¢niho Set-
feni, popt. trestniho spisu, ktery s nimi dale pracuje. Za t¢elem ziskani prehledu o tom, jak
s témito informacemi bylo naloZeno, bude nové (s t¢innosti novelizace Zavazného pokynu
Policejniho prezidenta ¢. 174/2011, o provadéni finan¢niho Setfeni v trestnim fizeni) vyzZa-
dovéna od zpracovateld zpétna vazba v nasledujicim rozsahu:

1. statni zastupce byl informovan;

2. statni zastupce vypravil Zadost o pravni pomoc o vyZadani dal§ich informaci (zejména
z hlediska dikazniho charakteru);

3. stétni zastupce vypravil Zadost o (mezindrodni spolupraci) o zajiSténi majetku;
majetek byl v zahranici zajiStén;

5. jak byly vyuZity ndmi zaslané informace.

6.5 Komunika¢ni kanal

Za ucelem rychlé a bezpe¢né vymeény informaci vyuZivaji jednotlivé irady ARO sys-
tém SIENA vyvinuty Europolem. Systém SIENA umoziiuje pfimou komunikaci mezi jed-
notlivymi kontaktnimi body a pfenaseni informaci az do stupné utajeni vyhrazené. JelikoZ

52 Pouziti tohoto formulafe pro dozadani je v soucasné dob& dobrovolné, s uéinnosti novelizace Zavazného
pokynu policejniho prezidenta ¢. 174/2011, o provadéni finan¢niho Setfeni v trestnim fizeni, bude jeho vyuzi-
vani v pripadé¢ zasilani Zadosti o spolupraci cestou ARO povinné.
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se jedna o systém Europolu, je mozné vyuzZivat tzv. manipulacni kédy pro stanoveni okruhu
subjektt, kterym muize byt informace poskytnuta.”® V ptipadé komunikace mezi kontaktnimi
body sité CARIN, pii které dochdzi k vymeéné citlivych udajui, se vyuziva vhodny kanal pro
predani takovych informaci (napt. tedy SIENA ¢i kanal Interpolu). V pfipadé€ vymény informa-
ci za i¢elem dohledani majetku pochézejiciho z trestné ¢innosti zpravidla nemaji tyto cha-
rakter utajovanych informaci dle zdkona ¢. 412/2015 Sb., o ochrané utajovanych informaci
a bezpecnostni zpisobilosti, v platném znéni. V pfipadé, Ze je potieba s takovymi informa-
cemi pracovat, je v§ak nutné postupovat podle zdkona o ochrané utajovanych informaci.

6.6 Poskytnuti informaci do zahranici

Vymeéna informaci do zahrani¢i cestou ARO probihd v zdsadé zrcadlové stejnym zpliso-
bem jako u dozadani informaci (viz kapitola IL., resp. IV). Do zahranici je mozné poskyt-
nout pouze takové informace, které je mozné ze strany UOKFK OMSM (a tedy Policie CR)
ziskat. Jedna se zejména o informace z otevirenych zdroja (internet, obchodni rejstfik, in-
ternetova aplikace katastru nemovitosti), z policejnich a spravnich evidenci (policejni in-
formace, vlastnictvi vozidel apod.), ze zdroji s omezenym pristupem (katastr nemovitosti,
letecky rejstiik, lodni rejstiik), resp. se poskytuje pomoc pri vysvétleni urcitych narod-
nich specifik (adresy, druzstevni vlastnictvi nemovitosti, fungovani obchodnich spole¢nosti
apod.). Neni tedy moZné poskytnout napf. idaje o vlastnictvi bankovnich uctl, které jsou
predmétem bankovniho tajemstvi (v pfipravném trestnim fizeni vyZaduje statni zastupce).

V ramci mezinarodni spoluprace 1ze poskytovat nebo obdrzet také tzv. osvédéené postu-
Py (nejlepsi praxe, Best Practices), tedy naptiklad zkuSenosti tykajici se zpiisobil zlepSovani
ucinnosti Gsili ¢lenskych stath pfi vysledovani a identifikaci vynost z trestné ¢innosti a dal§iho
majetku spojeného s trestnou ¢innosti, ktery se mlZe stat predmétem piikazu ke zmrazeni,
zajisténi nebo konfiskaci vydaného piislusnym organem. K tomuto vyzyva napiiklad ¢la-
nek 6 rozhodnuti Rady 2007/845/SV'V.

6.7 Zpusoby zajisténi

Na zdkladé ramcového rozhodnuti Rady EU 2003/577/JVV ze dne 22. Cervence 2003
o vykonu pfikazi k zajisténi majetku nebo dikaznich prostfedk v Evropské unii je mozné
rozhodnout o zajisténi majetku nebo jeho ¢asti, véci nebo jinych majetkovych hodnot,
u kterych je podezieni, Ze byly urceny ke spachani trestného ¢inu, byly k jeho spachéani
uzity nebo jsou vynosem z trestné ¢innosti.

O vydani pfikazu rozhoduje predseda sendtu a v ptipravném fizeni statni zastupce. Uve-
dené ramcové rozhodnuti je v§ak mozné vyuZzivat pouze ve vztahu k ¢lenskym statim, které
je implementovaly do svych pravnich fadd. Implementaci se ovSem Clenské staty nezavazaly
k povinnosti vyuzivat pouze toto ramcové rozhodnuti. Vici ostatnim zemim (ale v podstaté
i ve vztahu k zemim, které je implementovaly) je nutné, resp. mozné, pouzit mezinarodni
smlouvy upravujici justi¢ni spolupréci v trestnich vécech.>

33 H-1 = tato informace nesmi byt pouZita bez povoleni poskytovatele jako dikaz pfi trestnim fizeni, H-2 = tato
informace nesmi byt dile Sifena bez povoleni poskytovatele, H-3 = dalSi podminky.
% Napt. Evropska umluva o vzdjemné pomoci v trestnich vécech (550/1992 Sb.).
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6.8 Priklady spoluprace

a)

b)

V rdmci provérovdni trestného ¢inu, pri kterém vznikl majetkovy prospéch, bylo financ-
nim Setvenim provedenym v CR zjisténo, Ze podeziely je nemajetny. Z informaci, které
byly ziskdny od poskozenych, vyplynulo, Ze p¥i jedndnich s podezielym se tento zmirioval
o vyhoddch, které poskytuji klientiim zahranic¢ni banky v Rakousku a Némecku. Zpraco-
vatel financniho Setieni se obrdtil na UOKFK, OMSM — ARO s Zddosti o pomoc. Véc byla
vyfeSena ndsledovné:

— informace k vlastnictvi bankovnich iictii v Rakousku je nutné vyZddat cestou prdvni
pomoci, zpracovatel informoval stdtniho zdstupce, ktery rozhodl o vypraveni prdvni
pomoci;

— informace k vlastnictvi bankovnich uictit v Némecku je mozné ziskat cestou ARO, doba
vyFizeni 3 tydny — po této dobé byly identifikovdny dvé bankovni instituce, kde mél
podezrely zaloZeno celkem 5 bankovnich uctii.

Zpracovatel informoval stdtniho zdstupce, ktery cestou justicni spoluprdce vyZddal zajis-

téni téchto financnich prostredkii.

V rdmci provérovdni trestného ¢inu byla za vyuZiti monitoringu emailové adresy pode-
zrelého zjisténa komunikace mezi podezielym a architektem. Tato komunikace se tykala
pldnované prestavby rekreacni usedlosti v rakouskych Alpdch. Zpracovatel financniho
Setrent se obrdtil na UOKFK, OMSM — ARO s Zddosti o pomoc. Véc byla vyfeSena ndsle-
dovné:

— byla vytipovdna lokalita v Rakousku, kde by se predmétnd nemovitost méla nachdzet.
Rakousky ARO tuto nemovitost identifikoval a poskytl kopie nabyvacich listin (kupni
smlouvy).

Tyto informace poslouZily stdatnimu zdstupci jako podklad pro vyZdddni zajisténi této ne-

movitosti cestou mezindrodni justicni spoluprdce.
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Al Zvlastnosti financéniho Setreni
v pripade anonymnich
transakci akciovymi tituly

Hospodatska trestna ¢innost pfindsejici pachatelim majetkovy prospéch je doprovizena
fadou ekonomickych problémi, které musi pachatel sim ¢i se svymi pomocniky vyftesit.
Klasicky musi pachatel nejprve majetek ziskat, ddle majetek ochrénit pfed pfipadnymi zasa-
hy organti ¢innych v trestnim fizeni a v neposledni fadé€ i pfed finan¢nimi ufady ¢i celni
spravou, které usiluji naplnit pfijmovou stranku statniho rozpoctu.

Jednim ze zpisobu umoziujicich pachatelim majetkové trestné ¢innosti legalizovat vy-
nosy z trestné ¢innosti, tedy zakryvat vynosy z trestné ¢innosti, zastirat skutecné vlastniky
majetku, zastirat prevody majetku ¢i piivod majetku, je vyuZiti tzv. finan¢nich instrument,
pocinaje klasickymi cennymi papiry, jakymi jsou akcie, podilové listy atd. aZ po ,,moderni*
cenné papiry, tzv. derivaty — swapy, opce atd. Z ekonomického hlediska jsou akciim podob-
né napfiklad obchodni podily v druzstvech ¢i ve spolecnostech s ru¢enim omezenym, tj.
z pohledu ekonoma neni mezi akcii a obchodnim podilem rozdil — existuji pouze rozdily
dané pravnimi normami upravujicimi a specifikujicimi jednotlivé typy obchodnich spolec¢-
nosti v legislativach jednotlivych zemi.

Za ,,anonymni obchod“ je pro potieby této metodiky povaZzovano takové provedeni pie-
vodu (smény, prodeje, propadnuti zastavy) majetku od prevodce (typicky prodejce) na naby-
vatele (typicky kupujiciho), u kterého nelze identifikovat alespoti jednu ze stran provadéji-
cich obchod z pohledu nezainteresovaného vnéjSiho pozorovatele. ,, Anonymizovany obchod
je pouhé technické oznaceni pfevodu majetku, u kterého byla jednou ¢i vice smluvnimi stra-
nami provedena opatieni, kterd u obchodu ,,zneviditelnila* alespoii jednu ze stran obchodni-
ho vztahu ¢i zakryla viibec probéhly pfevod majetku. Terminem ,,anonymizace viastnika
(resp. prevodce, nabyvatele)“ oznacujeme zneviditelnéni vlastnika majetku ¢i alespoii jedné
ze stran obchodniho vztahu pro nezainteresovaného pozorovatele.

7.1 Akcie a akciové spolecnosti — zakladni pojmy

Akcie v listinné a dematerializované podobé, akcie na jméno a akcie na dorucitele

V této Casti si ukaZzeme, jakym zpisobem jsou akcie pouZivany pii anonymizaci obchodt
a anonymizaci vlastniki. Pfipometime nejprve klasickou definici ,,akcie®. Akcie je cenny
papir, ktery potvrzuje svému majiteli zpravidla ndsledujici prava — pravo podilet se na fizeni
spolecnosti (typicky formou rozhodovani na valné hromadé akciové spoleCnosti), pravo po-
dilet se na likvida¢nim ziistatku spolecnosti, pravo podilet se na vynosu ze spolecnosti (ty-
picky formou dividend, ev. i jinym zpiisobem) a z pohledu Ceské praxe i pravo podilet se na
navySovani zakladniho kapitalu spolecnosti zplisobem, aby nedoslo k nafedéni procentniho
podilu akcionafe na zdkladnim kapitdlu akciové spole¢nosti.

Pfipomeiime, Ze na majetek vlastnény akciovou spolec¢nosti maji vedle majiteld akciové
spole¢nosti (akcionaill) narok rovnéz véfitelé akciové spolecnosti. Tedy vlastnictvi akciové
spole¢nosti znamen4, Ze akcionar vlastni pouze ¢ast majetku, ktera se v teorii nazyva ,,Cisté
obchodni jméni*. Déle poznamenejme, Ze pojem ,,aktiva“ je icetni nadzev pro pojem ,,majetek*.
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Z ekonomického hlediska je obdobnym cennym papirem jako akcie tzv. zatimni list,
ktery akciova spole¢nost vydava svym akcionaifim v pfipad€, Ze neni dosud splacen zéklad-
ni kapitél akciové spolecnosti. V pfipadé€ spolecnosti s ru¢enim omezenym je cennym papi-
rem kmenovy list, ktery plni u spol. s . 0. tytéZ funkce jako akcie v pfipadé akciové spolec-
nosti. Vydéni kmenového listu musi byt v CR dohodnuto v zakladatelské smlouvé spolecnosti
s ru¢enim omezenym. Informace obsazené v tomto ¢lanku se odpovidajicim zptisobem vzta-
huji i na rizné typy obchodnich spole¢nosti zaloZenych a fungujicich dle riznych pravnich
rezimu.

Zdkladni klasifikace akcii

Zakladnimi druhy akcii jsou akcie na jméno a akcie na dorucitele (majitele). Ekonomic-
kou podstatou akcii na jméno je to, Ze akciova spolecnost vede seznam svych akcionard, tj.
akciova spolecnost zastoupena predstavenstvem akciové spole¢nosti ¢i jim povéfenym sub-
jektem vede seznam svych akcionaii. Ekonomickou podstatou akcii na dorucitele je to, Ze
akciova spole¢nost pouze vydala (emitovala) akcie ve fyzické (tj. dnes v listinné forme)
podobé a predala je svym akcionaftim.

Zakonn4 tprava v CR predevsim po roce 2013 (napf. Z4kon o n&kterych opatfenich ke
zvyseni transparentnosti akciovych spolecnosti a o zméné dal$ich zdkont, 134/2013) struc-
né shrnuto — vyrazné omezuje vydavani akcii na dorucitele v CR. Nicméné je nutno mit na
paméti, Ze ekonomické aktivity, které nazyvame hospodaiskou trestnou ¢innosti ¢i finan¢ni
kriminalitou i v CR obvykle po&inaji fadu let pfed rokem 2013, i kdyZ# jsou Policii CR vy3et-
fovany az po roce 2013. Navic jsou zminéné nelegalni ekonomické aktivity obvykle prova-
dény s vyuZzivanim obchodnich spole¢nosti piisobicich nejen v CR, ale i s vyuZitim zahra-
ni¢nich obchodnich spole¢nosti, jejichz fungovani se nefidi ceskym pravnim fadem. Proto je
nutno pfi zkoumani nelegélnich ekonomickych aktivit respektovat v prvni fadé ekonomic-
kou povahu akcii a smysl jejich pouZiti v nelegilni ekonomické aktivité, a to s prihlédnutim
k tehdy platné legislativni upravé, kterou se prislusné ,,domaci® i ,,zahrani¢ni* akciové (¢i
obdobné) spolecnosti fidily ¢i fidi.

Fyzickou formou akcii mohou byt akcie v listinné formé, kdy akciova spole¢nost vyda
akcie v listinné podobé a preda je svym akcionaiim. — Typicky v podminkéch CR u akciovych
spolec¢nosti, kde je ,,maly* (napf. do 20) pocet akcionafii, predseda predstavenstva akciové
spolecnosti vytiskne akcie na laserové tiskarné a opatii akcie podpisem svym a zajisti i podpisy
dalSich statutarnich organt a pak akcie fyzicky preda majiteldm (vlastnikiim) akciové spo-
le¢nosti. Akcie na jméno v listinné formé je de facto pouhym potvrzenim o souc¢asném vlast-
nikovi akcii, kdy akciova spole¢nost formou rubopisného zdznamu na akcii zaznamenava,
kdo je majitelem akcii tak, jak je vedeno v evidenci akciové spolecnosti. Dalsi formou akcii
jsou akcie v dematerializované podobé, kdy akciova spolecnost zastoupena piedstavenstvem
(ev. predstavenstvo akciové spole¢nosti miiZe povéfit jiny subjekt — v CR napt. Centralni
depozitaf cennych papirt)) vede seznam svych akcionai.

Akcie v dematerializované podobé jsou v soucasnosti vyhradné akcie na jméno, i kdyz
z technického hlediska lze v dlisledku rozvoje pocitacovych technologii predpokladat, Ze je
pouze otazkou Casu, neZ akcie v dematerializované podobé budou existovat i jako ,,akcie na
dorucitele” — naptiklad ve formé ,,anonymni pocitacové véty* vedené v anonymnim z4azna-
mu u akciové spolecnosti a soucasné ve formé ,,neanonymni pocitacové véty* vedené na
nosici dat (napft. typu kreditni karty) u vlastnika akciové spolecnosti. Uvedenou ,,neanonym-
ni pocitacovou vétu“ bude mozno pfedavat jinym subjektlim, které se tak stanou vlastniky
akciové spole¢nosti. (Jde o predéni, které je analogické pfevodu penéz mezi bankovnimi
ucty.) Nazorné: Jde o logiku prokdzani vlastnictvi akcie akciové spoleCnosti ,,roztrZzenym
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obrazkem*, ze kterého polovinu vlastni akciova spolecnost a druhou polovinu vlastni akcio-
naf akciové spolecnosti, pfi¢emz akciova spolecnost nevi, kdo je majitelem druhé ¢asti roz-
trzeného obrazku.

Pfipomeitime, Ze obecné akcie viibec akciovou spolecnosti nemuseji byt vydany. Vlast-
nictvi k majetku akciové spolecnosti je pak typicky prokazovano spolecenskou smlouvou ¢i
zakladatelskou listinou. Pravé tak pfipomenime, Ze akcie pouze ,,potvrzuje” ¢i ,,prokazuje*
existenci vlastnictvi akciové spolecnosti a Ze samotnd akcie v obecném pripadé nezaklada
narok na vlastnictvi (majetkovou ucast na podnikani) akciové spole¢nosti.

7.1.1 Listinné akcie na dorucditele
Listinné akcie na dorucitele (anonymni akcie, akcie na majitele) umoznuji

a) zakryvani vlastnika majetku vlastnéného akciovou spolecnosti, pti¢emz skute¢ného vlast-
nika majetku akciové spolecnosti nelze zjistit,

b) pouziti listinnych akcii na dorucitele jako platebniho prostiedku, tj. pouZiti listinnych
akcii na dorucitele pfi thradé cen za zboZi a sluZby mimo dosah kontroly organt statni
moci a spravy. Obé shora uvedené situace si priblizime podrobnéji.

Trendem soucasné doby respektovanym i souc¢asnou ¢eskou legislativou je ,,zakazat ak-
ciovym spolecnostem vydavat akcie na doruditele®.

a) PouZiti listinnych akcii na doruditele k zakryti viastnictvi

Jde o klasicky zpiisob, kdy skute¢ni vlastnici akciové spolecnosti si nepfeji byt vefejné
vidét, a proto se rozhodnou své vlastnictvi zakryt tim, Ze se rozhodnou vydat u své akciové
spole¢nosti listinné akcie na majitele.

Z hlediska tplného zakryti vlastnictvi akciové spole¢nosti mohou byt statutarni organy
spole¢nosti (typicky ¢lenové predstavenstva a dozor¢i rady) nastréené fyzické osoby, coz
v8ak predstavuje ur¢itd mozZna rizika s tim, Ze by nastréené fyzické osoby mohly ,,zaSantro-
¢it ¢i odcizit® ¢ast majetku akciové spoleCnosti. Proto 1ze potencidlné predpokladat, Ze sku-
tecny majitel (majitelé) akciové spolecnosti bude clenem statutdrnich organt — typicky cle-
nem predstavenstva, pokud je majitel akciové spole¢nosti ,,aktivnim podnikatelem*, ¢i clenem
dozor¢i rady, pokud je majitel akciové spole¢nosti pouze ,,investorem penéZnich prostredkt
nezasahujicim pfili§ do fizeni spoleCnosti‘. Existence nového Obcanského zdkoniku umoz-
nila, aby se Cleny statutarnich organd staly pravnické osoby, v disledku ¢ehoz se rozsifily
i mozZnosti skryti vlastnikt.

b) PouZiti listinnych akcii na doruditele jakoZto platebniho prostredku

Vypotadani obchodt, které jsou potencidlné pro své tcastniky rizikové z diivodit moz-
ného sledovani pohybt penéznich prostredkd dafiovymi organy ¢i organy ¢innymi v trestnim
fizeni. Proto misto pouZiti penéznich prostiedkil, jejichZ pohyb lze na bankovnich tGc¢tech
sledovat, je pfi thradé zdvazkd mezi obchodné propojenymi skupinami pouZivano predani
listinnych akcii na dorucitele. Predavané listinné akcie na dorucitele davaji moZnost dispo-
novat majetkem, ktery je ve vlastnictvi (anonymné vlastnéné) akciové spolecnosti.

MoZnym signalem existence takovéhoto pouZiti akcii na majitele je situace, kdy akciové
spolecnosti (typicky vlastnéné ze zahrani&f) vlastni v lukrativnich lokalitich v CR i jinde
v Evropé nemovity majetek, ktery ¢asto ani nebyva pfili§ vyuZivéan (tj. pronajiman k obytnym
¢i podnikatelskym tuceltim), ¢i je vyuZivan spiSe symbolicky.
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Nebezpeci plynouci z pouZivdni akcii na majitele

Ku ,,cti“ listinnych akcii na dorucitele (majitele) je nutno poznamenat, Ze akcie v listinné
podobé na dorucitele (majitele) jsou pro své majitele potencidlné velmi nebezpecnym in-
strumentem. Obecné totiZ neexistuje moznost si ovérit, jak pro konkrétni akciovou spolec-
nosti XYZ, a. s., graficky vypada ,,skutecna” akcie na majitele v listinné formé. To napf.
v CR umoZiiovalo provedeni typu podvodu, ktery spocival v tom, Ze fyzicka osoba & skupi-
na spolupracujicich osob si ,,vytiskne* padé€lky akcii na doruditele spolecnosti XYZ, a. s.,
u notéafe se tyto osoby predloZzenim padélku listinnych akcii na majitele prohlasi jedinymi
majiteli akciové spolecnosti XYZ, a. s., a z titulu majiteld spolecnosti XYZ, a. s., nechaji
sepsat notarsky zapis spocivajici mj. ve zméné statutarnich organti akciové spolecnosti XYZ,
a. s., ¢i zmény souvisejici s moznosti disponovat majetkem akciové spole¢nosti. Uvedené
zmény pak nechaji ,,podvodnici“ zapsat do obchodniho rejstiiku. Sice byl proveden ,,vefej-
ny* zapis do obchodniho rejstiiku, ale zéleZelo obvykle jen na pozornosti skute¢nych vlast-
nikt akciové akcii, zda si zmény vSimnou. Na zdkladé tdaju zapsanych v obchodnim rejst-
fiku pak skupina ,,podvodnikd* mize disponovat majetkem akciové spolecnosti XYZ, a. s. —
tj. typicky Slo o snahu prodat lukrativni nemovity majetek vlastnény akciovou spolecnosti
XYZ, a. s.

7.1.2 Listinné ¢i dematerializované akcie na jméno

Pfipomeiime, Ze pokud akciova spolecnost vydava (v listinné ¢i dematerializované podo-
bé) akcie na jméno, musi akciova spolecnost, tj. v praxi de facto pfedstavenstvo akciové
spolecnosti ¢i jim povéfeny subjekt, vést seznam svych akcionaid. Tim se Gi¢astnici tohoto
seznamu stavaji ,,viditelni pro potfeby organd stiatni moci a spravy. Nicméné akciova spo-
le¢nost v obecném pfipadé — vzdy zalezi na legislativé v pfislusné zemi — nemusi zvefejiio-
vat seznam svych akcionafd pro Sirokou vefejnost.

Pravé tak jako listinné akcie na dorucitele, tak i akcie na jméno (bez ohledu na to, zda jde
o akcie v listinné ¢i dematerializované podob¢) umoZziiuji provadét méné standardni opera-
ce, jakymi jsou
a) zakryvani vlastnika majetku vlastnéného akciovou spolecnosti, pfic¢emz skute¢ného vlast-

nika majetku akciové spolecnosti nelze zjistit,

b) pouZiti akcii na jméno jako platebniho prostfedku, tj. pouZiti listinnych akcii na jméno
pii thradé cen za zboZi a sluzby mimo dosah kontroly organt statni moci a spravy.

Obé shora uvedené situace si pfiblizZime podrobné;ji.

a) PouZiti akcii na jméno (v dematerializované ci listinné podobé)

k zakryti vlastnictvi

Z formélniho hlediska jsou akcie na jméno idedlnim néstrojem pro identifikaci skutec-
nych vlastnikd akciové spolecnosti, protoZe akciova spole¢nost musi vést seznam svych
akcionarti. Pro potfeby anonymizace vlastnictvi ¢i anonymizace obchodl jsme se spise

v obdobi let 1992-1999 v CR mohli setkat s fadou podivnych — amatérskych technik, které

mély zabranit vefejnosti poznat skutecné vlastniky akciové spolec¢nosti. Uvedme dva klasic-

ké priklady:

a) Protoze dileZitym zdrojem informaci o akcionafich jsou vyro¢ni zpravy, 1ze se nékolik
dni pred datem, ke kterému je vyrocni zprava spolecnosti sestavovana, setkat s (vetejnosti
neznamym) prodejem akcii fyzické ¢i pravnické osobé XX a soucasnym uzavienim kup-
ni smlouvy, kdy skute¢ni akcionéfi nakupuji od pana XX akcie jeden den po rozhodném
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datu, ke kterému se sestavuje ucetni uzavérka. Smluvné je oSetfeno, Ze dokud nebude
fyzicky zaplaceno, akcie zistavaji jako zaruka za splnéni zdvazku atd. Naprosto analo-
gicka je situace, kdy musi vlastnik uzavfit smlouvu, kterd bude soucésti sbirky listin
v obchodnim rejstfiku, tj. opét jsou pred datem uzavieni smlouvy akcie panu XX proda-
ny a soucasné v tomto dni je dohodnut odkup akcii XX zpét. (Typickd odména panu — ¢i
obchodni spole¢nosti — XX byva podle velikosti transakce ¢astka cca 50 az 100 tisic K¢.)

b) Zakryvani s pouzitim sluZeb advokatt (advokatnich kancelati), kdy se skutecny vlastnik
necha zastupovat v seznamu akcionaiti advokatem, ktery neni povinen uvadét jméno kli-
enta. (V pripadé akcii na dorucitele pak v zastoupeni svého klienta jedna dle ptikaza
klienta advokéat na valné hromad¢ a jako vlastnik se advokat prokazuje pfi prezenci na
valné hromadé fyzickym predloZenim listinnych akcii na dorucitele.) Z hlediska vyset-
fovani hospodarskych trestnych ¢inti uvedeny zptsob zakryvani vlastnika je spolehlivy
a Casem provéfeny ,,signalni praporek® oznacujici organtim ¢innym v trestnim fizeni, Ze
néco neni s akciovou spolecnosti v poradku. Shora uvedené priklady jsou sice ponékud
staromédni, ale dokonce i dnes se se shora uvedenymi postupy mizeme setkat.
Elegantnéj$im a dnes ve zdrcujici mife pfevazujicim zpiisobem zakryvani vlastnictvi je

pristup zaloZeny na odliSenti ,, ekonomického vlastnictvi“ (= vlastnictvi v ekonomickém smyslu)

a ,vlastnictvi v pravnim smyslu“ (= viastnictvi z hlediska prdvnich predpisii).

Vlastnictvi v ,,pradvnim“ a ,,ekonomickém® smyslu miiZeme ilustrovat na piikladu situa-
ce v CR: V &eském ekonomicko-pravnim prostiedi je vlastnikem spole¢nosti typu spolec-
nost s ru¢enim omezenym (resp. akciové spolecnosti) spolecnik (resp. akcionar). Vlastni-
kem v ekonomickém smyslu je ten, kdo ma na zakladé plné moci (generalni plné moci)
moznost disponovat majetkem, pfiemz zminéna plna moc je fakticky nevypovéditelna ze
strany dalS$ich, tj. plnou moci nezplnomocnénych osob. Nejblize k vlastnikovi v ekonomickém
smyslu je nositel prokury, ovS§em prokura je ze strany predstavenstva spolecnosti (resp. vlast-
nikd spolecnosti) vzdy vypovéditelna.

V ptipadé€ obchodnich spolecnosti (akciovych, ¢i spolecnosti s ru¢enim omezenym typu
LTD) je pravnim vlastnikem ten, kdo vlastni akcii ¢i obchodni podil ve spolecnosti typu LTD
¢i kdo je ,,v registrech vlastnikid* zapsan — evidovéan — jako vlastnik. Ekonomickym vlastni-
kem obchodni spolecnosti AA je vSak ten, kdo je generdlni plnou moci (Power Attorney)
zmocnén k neomezenému disponovdni majetkem (a zdvazky) obchodni spolecnosti AA. Cha-
rakteristickym znakem zminéné generalni plné moci je to, Ze tato plnd moc je fakticky nevy-
povéditelna, tj. k jejimu vypovézeni mize dojit vyhradné na pfani zmocnéného — tj. osoby
disponujici generlni plnou moci.

Generalni plnd moc k disponovani majetkem (a zdvazky) obchodni spolecnosti se pouZiva
jako zakladni nastroj tzv. ,,mezinirodniho dafiového planovani“ a rovnéZ je vyuZivana jako
zédkladni néstroj k zakryvani vlastnictvi obchodnich spole¢nosti v pfipad€, Ze obchodni spo-
le¢nosti maji povinnost zvefejiiovat seznam svych vlastnikd (akcionaii). Vystavenim ,,gene-
ralni plné moci* se faktické vlastnické pravo — pravo disponovat majetkem a zavazky spolec-
nosti — pfesune od stavajicich vetejné znamych vlastnikli uvedenych ,,v registrech vlastniki*
ktera vSak neni nikde evidovéna jako vlastnik spole¢nosti v pravnim slova smyslu. K prodeji
spolecnosti AA pak staci jen, aby se zménila opravnéna osoba disponujici ,,generdlni plnou
moci k disponovani majetkem spole¢nosti AA*, aniZ se méni vlastnici spolecnosti v ,,pravnim
slova smyslu®, tj. vlastnici spole¢nosti evidovani v ,,registrech vlastnikd®.

Ptipomerime, Ze legislativa nékterych zemi (napf. Kypr) vyZaduje, aby byl organiim stét-
ni spravy sdélen skute¢ny vlastnik obchodni spolecnosti (tj. obvykle osoba opravnéna
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k disponovani majetkem spolec¢nosti na zdkladé generalni plné moci), ale vynutitelnost to-
hoto pravniho piedpisu je de facto nulova.

Problematika dariovych rdjii a ,,International Business Companies Acts“

Problematika tzv. dafiovych rdji je zkouména dlouhou tadu let. Pfipomeiime pon€kud
archaické nicméné stile uZite¢né prehledové priace Neal® a Hansen a Kessler,*® soucasny
pohled Kongresu USA na dailovou optimalizaci s pouZzitim dafiovych raja Gravelle,”” teore-
ticky pravni rozbor trestné ¢innosti v oblasti dani v¢&. uziti datiovych raji Raskolnikov®® ¢&i
teoretickou neoklasickou analyzu dopadt existence danovych raji a zdanéni na vykonnost
ekonomiky Rostain a Regan.”

Z hlediska operaci souvisejicich s anonymizaci vlastnikli a anonymizaci obchodd se Cas-
to pracuje s tzv. off-shore (ovymi) spole¢nostmi. NejjednodusSeji si 1ze off-shore spole¢nost
predstavit jako podnikatelsky subjekt (pradvniho typu obdobného nasi spolecnosti s r. 0. —
LLC, IBC, Inc. apod.), ktery vyviji ekonomickou aktivitu takika vyhradné mimo uzemi
statu, ve kterém spolecnost sidli. Typickymi sidly off-shore spolec¢nosti jsou tzv. ,,daniové
raje”, které si lze ndzorné predstavit jako staty, kde jsou placeny velmi nizké dan& (napf.
ro¢ni pausalni poplatek 50 USD za kazdou obchodni spole¢nost) apod.

Soucasti legislativy statd, které jsou povazovany za tzv. dafiové raje, byva zakon — , Inter-
national Business Companies Act* (IBCA), ktery umoZziiuje zaloZit v dafiovém raji tzv. oft-
shore spolecnost. Z hlediska ekonomického je off-shore spolec¢nost béZna obchodni spolec-
nost zaloZend na zakladé IBCA, pfi¢emZ tato off-shore spole¢nost nesmi provozovat na
teritoriu prislusného statu jakoukoliv podnikatelskou ¢innost, najimat zaméstnance, vyrabét
vyrobky apod. s vyjimkami nakupt urcitych typt sluZzeb — napf. najem kancelafi, najimani
pomocného persondlu, najimani dcetnich, pravnich a dafiovych sluzeb. Pravé na zdkladé
jednotlivych zdkontt IBCA jsou ¢asto zakladany v rdznych danovych rajich spolecnosti po-
uzivané pti zakryvani vlastnika ¢i vlastnictvi.

Pfipomeiime, Ze pro zahrani¢ni subjekty se mohou stat ,,dafiovymi raji* diky danové
legislativé i stéty, které se b&zné& za dafiové raje nepovazuji — Svycarsko, Delaware apod.

Z hlediska anonymizace obchodl maji v§ak obchodni spole¢nosti vlastnéné off-shore
spole¢nostmi sidlicimi v dafiovych réjich ur¢itou nevyhodu. Byt vlastnén spolecnosti sidlici
v dafiovém r4ji v soucasnosti znamenda byt z hlediska orgdnti datiové spravy potenciilné
podezrely z kraceni dani a z hlediska orgdnd ¢innych v trestnim fizeni byt potencialné pode-
ziely z prani Spinavych penéz.

Proto i v CR v poslednich deseti letech zajemci o provadéni anonymnich obchodi vyu-
Zivaji zahrani¢ni spole¢nosti sidlici ve statech, které rozhodné nelze povaZzovat za tzv. dafio-
vé rdje (typu Svycarsko, Spanélsko, Portugalsko, Velk4 Britdnie, Saudsk4 Arabie, Delawa-
re...).

3 NEAL, T. L. The Offshore Advantage: Privacy, Asset Protection, Tax Shelters, Offshore Banking & Investing
— Why & How, MMP, 1998, 272 s. ISBN 978-1571013316.

5% HANSEN N. A., KESSLER S. A. The Political Geography of Tax H(e)avens and Tax Hells, The American
Economic Review, Vol. 91, No. 4 (Sep., 2001), pp. 1103-1115.

57 GRAVELLE, G. J. Tax Havens: International Tax Avoidance and Evasion, 2015, Congressional Research
Service 7-5700, R40623, (dostupné z www.crs.gov)

% RASKOLNIKOV, A. Crime and Punishment in Taxation: Deceit, Deterrence, and the Self-Adjusting Penalty,
Columbia Law Review, Vol. 106, No. 3 (Apr., 2006), pp. 569-642.

3 ROSTAIN T., REGAN C. M. Jr. Confidence Games: Lawyers, Accountants, and the Tax Shelter Industry, The
MIT Press, 2014, 424 s. ISBN 978-0262027137.
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Jen pro uplnost pfipomerime, Ze ve svété existuje mnoho podnikatelskych subjektd, které
poskytuji fyzickym i pravnickym osobam sluzby spojené se zakladanim a spravou off-shore
spole¢nosti a s mezinarodnim dafiovym planovanim. V CR mezi takovéto subjekty patii na-
priklad spolec¢nosti SMART Office & Companies, s.r.o., KAMINARI, s.r.o., Akont Trust
Company, s.r.o. a dalsi.

V pravnim fadu, ve kterém jsou povoleny pouze akcie na jméno (¢i obchodni spolecnosti
jsou povinny vést seznam svych majitell), probiha zakryvani vlastnictvi obchodni spolec-
nosti v zasadé tfemi moZnymi zpisoby:

1. Nevhodnym klasickym zpiisobem, kdy Spolec¢nost AC sidlici v daflovém raji vystavi
generalni plnou moc panu Noviakovi, ktery na jejim zdkladé disponuje majetkem této
spole¢nosti mj. v CR a pfipadn& uzavird jménem Spole¢nosti AC obchody v CR. — Je
pouze otazkou Casu, kdy finan¢ni ufad projevi zdjem o tyto obchody a o penézni toky
tyto obchody doprovazejici.

2. Spolecnost X sidlici v dailovém raji se stane 100% vlastnikem Spole¢nosti Y zaloZené
v nékterém ze statth EU ¢i v jiné divéryhodné zemi.

3. Spolecnost X sidli v nékteré diivéryhodné zemi odlisné od zemé, ve které je zaloZena
Spolecnost Y.

V piipadé€ ad 2. a 3. SpoleCnost Y vystavi generalni plnou moc panu Novékovi, ktery se
stane beneficientem — tj. z ekonomického hlediska i vlastnikem — Spolec¢nosti Y. Pan Novak,
ktery na zakladé generdlni pIné moci disponuje majetkem Spole¢nosti Y mj. v CR a pfipadng
uzavird jménem Spole¢nosti Y obchody v CR. — Uveden4 operace silné zkomplikuje Zivot
organim danové spravy v obou zemich, protoZe takto fungujicich firem je mnoho a v zasadé
1ze (s pomérn€ malou mirou rizika) zkreslovat informace o hospodateni obou spolec¢nosti,
a tim ,,vhodnym zpsobem* manipulovat dafiovym zakladem apod.

Shora zminény druhy a tfeti postup je snadnym zptisobem, jak zakryt skute¢ného vlast-
nika Spolecnosti Y. Proto legislativa fady zemi tento postup zakazuje tim, Ze majetek akcio-
vé spolecnosti (s urditymi vyjimkami penéZnich prostfedkil v hotovosti a na bankovnich
uctech) nesmi obsahovat vyhradné pouze akcie jedné akciové spolecnosti. V tomto pripadé
je nutno zakon obejit a zabranit tomu, aby majetek Spolec¢nosti X byl tvofen vyhradné akci-
emi Spolecnosti Y, ale ve vlastnictvi Spolecnosti X musi pribyt jesté akcie dalsi akciové
spolecnosti.

Pozndmka: Z terminologického hlediska akcie (spolecnosti AB), ktera ve svém majetku
drzi pouze akcie jiné akciové spolecnosti, se nazyva angl. nominee share. Spole¢nost AB je
pak Nominee spole¢nost AB, ¢esky patrné ,,zmocnénd spolecnost® a akcie spolecnosti AB
by byly ,,akcie zmocnéné spolecnosti®, ale tyto pojmy se v ¢eStin€ v souvislosti s mezina-
rodnim dafiovym pldnovanim nepouZivaji. Podle autorovi dostupnych informaci nékteré prav-
ni rezimy vyZaduji i pouZiti slova ,,nominee* v ndzvu spolecnosti, jejiZ majetek je tvofen
vyhradné akciemi jiné akciové spole¢nosti.

Dale si nazornou tabulkovou formou popiseme zptisoby zakryvani skute¢ného vlastnika
spole¢nosti ve dvou odli$nych pravnich fadech, a to v pripadé, kdy
a) pravni fad v pfisluSné zemi povoluje existenci ,,nominee spolecnosti*“ a dle v piipadé€ kdy

s vz

b) pravni fad v prislusné zemi nepovoluje existenci ,,nominee spole¢nosti*.

Rovnéz si pfipomeneme, jak vypada typicka vlastnicka struktura spolecnosti, u které je
zakryvan vlastnik, a ukdZeme, kdo je vystavcem generalni plné moci, resp. jen plné moci
vystavené vlastnikovi spole¢nosti v ekonomickém smyslu (tj. tzv. beneficientovi z generalni
plné moci).
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V déle uvedené tabulce je popsana situace, kdy Spolecnost X z pravniho hlediska vlastni
zcela nebo z ,takrka Gplné“ Spolecnost Y a je schematicky ukdzano, jakym zptsobem je
s vyuzitim generalni plné moci zakryvan fakt, Ze skuteCnym vlastnikem Spole¢nosti Y je
pan Novék. Tedy je ukdzano, kdo generalni plné moci vystavuje v pripadé€, Ze pravni rad
povoluje existenci ,,nominee spolec¢nosti* (viz Model I) a v pfipadé, Ze pravni fad v prislusné
zemi nepovoluje existenci ,,nominee spolecnosti® (viz Model II). Soucasné je ukazano, jak
vypada typicka vlastnicka struktura Spolecnosti Y v pfipadé, Ze pravni fad umoZiiuje

a v pfipadé€, kdy pravni fadd neumoziuje existenci ,,nominee spolec¢nosti‘.

Modely zakryvani ekonomického vlastnika (beneficienta) Spole¢nosti Y pana Novédka
s vyuZitim ,,nominee spolecnosti a pfi nemoZznosti vyuZiti ,,nominee spole¢nosti*

Model 1

(pravni fad povoluje
,INOMINEE" spole¢nosti
—tj. Spolecnost X

je ,hominee spolecnosti*)

Model II

(pravni fad zakazuje ,,NOMINEE® spole¢nosti,
tj. Spolecnost X a Spolecnost AA nejsou

,hominee spolecnostmi‘‘)

Nominee Spole¢nost X

Jediny majetek spolecnosti
,Nominee Spole¢nost X*
je tvofen

100% podilem

na zdkladnim kapitélu
spole¢nosti Y

Spolec¢nost X (naptiklad akciova Spolecnost X)

Spolec¢nost X vlastni:

99,99% podil na zdkladnim kapitalu Spolecnosti Y a
100% podil na zakladnim kapitalu Spolecnosti AA.

Spole¢nost AA vlastni:

0,01% podil na zakladnim kapitalu Spole¢nosti Y

a ,,zanedbatelné” podily na zdkladnim kapitalu v dalSich
obchodnich spole¢nostech. (Z divodu toho, aby
Spole¢nost AA nebyla spolecnosti typu ,,nominee*.
Obvykla velikost ,,zanedbatelné velikosti podilu*
Spole¢nosti AA na zékladnim kapitalu u dalSich
obchodnich spolecnosti je velmi hluboko pod 1 % podilu

na zékladnim kapitalu.)

Generalni plnd moc panu
Novékovi je vystavena
vlastniky v pravnim
smyslu (¢i jejich
povéfenymi pravnimi
zastupci) spolecnosti
,,.Nominee Spole¢nost X
na disponovani majetkem
,,Nominee Spolecnosti X*.

Z obsahu plné moci
vyplyva, Ze majitelé

(v pravnim smyslu)
spolecnosti ,,Nominee
Spole¢nost X* zmociiuji
pana Novédka

k neomezenému nakladani
majetkem Spole¢nosti Y,

Generalni plnd moc panu
Novékovi je vystavena
vlastniky v pravnim
smyslu (¢i jejich
povéfenymi pravnimi
zastupci) Spole¢nosti X
na disponovani majetkem
Spolecnosti Y.

Z obsahu plné moci
vyplyva, Ze majitelé

(v pravnim smyslu)
Spole¢nosti X zmociiuji
pana Novéika

k neomezenému nakladani
majetkem Spolec¢nosti Y,
tj. majitelé v pravnim
smyslu Spole¢nosti X

Generalni plnd moc panu
Novékovi je vystavena
vlastniky v pravnim
smyslu (¢i jejich
povéfenymi pravnimi
zéstupci) spoleCnosti AA
na disponovani majetkem
Spolecnosti Y.

Z obsahu plné moci
vyplyva, Ze majitelé

(v pravnim smyslu)
Spole¢nosti AA zmoctiuji
pana Novédka

k neomezenému naklddani
majetkem Spolecnosti Y,
tj. majitelé v pravnim
smyslu Spolecnosti AA
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tj. majitelé v pravnim
smyslu ,,Nominee
Spolec¢nosti X* (¢i jejich
povéfeni zastupci — typicky
»directors) zmoctiuji pana
Novéka k tomu, aby
neomezenym zpusobem
»pfikazoval® statutirnim
organtim Spolec¢nosti Y
zpusob, jakym maji
statutdrni orgny
Spolec¢nosti Y disponovat
majetkem Spolecnosti Y,
jakym dalSim subjektim
maji statutdrni organy
Spolecnosti Y (Ci jejich
povéfeni zastupci)
vystavovat dal$i plné moci
k disponovani majetkem
Spolecnosti Y. Tj. typicky
pan Novék bude mit

k dispozici generalni plnou
moc vystavenou zastupci
statutarnich organti
Spolecnosti Y.

(¢i jejich povéreni
zastupci) zmociiuji pana
Novaka k tomu, aby
»~heomezenym zpuisobem
prikazoval* statutdrnim
organtim Spolec¢nosti Y
zpusob, jakym maji
statutdrni orgny
Spolec¢nosti Y disponovat
majetkem Spolecnosti Y,
jakym dalSim subjektim
maji statutdrni organy
Spolecnosti Y (¢i jejich
povéfeni zastupci)
vystavovat dal$i plné moci
k disponovani majetkem
Spolecnosti Y. Tj. typicky
pan Novak bude mit

k dispozici generalni plnou
moc vystavenou zastupci
statutarnich organti
Spole¢nosti X

k disponovani majetkem
spole¢nosti Y.

(¢i jejich povéteni
zastupci) zmociuji pana
Novaka k tomu, aby
,heomezenym zpisobem
prikazoval* statutarnim
organim Spolecnosti Y
zpusob, jakym maji
statutarni orgény
Spolecnosti Y disponovat
majetkem Spolecnosti Y,
jakym dalSim subjektim
maji statutarni organy
Spolec¢nosti Y (¢i jejich
povéfeni zastupci)
vystavovat dalsi plné moci
k disponovéani majetkem
Spolec¢nosti Y. Tj. typicky
pan Novék bude mit

k dispozici generalni plnou
moc vystavenou zastupci
statutarnich organt
Spole¢nosti AA

k disponovani majetkem
spole¢nosti Y.

Typicti vlastnici

v ,,pravnim slova smyslu*
spolec¢nosti ,,Nominee
Spole¢nost X* jsou
napriklad zamé&stnanci
advokatni kancelafe typu
vratny, uklizecka,
administrativni pomocnice
v advokatni kancelafi
apod.

Typicti vlastnici

v ,,pravnim slova smyslu*
»Spolecnosti X* jsou
napriklad zaméstnanci
advokatni kancelafe typu
vratny, uklizecka,
administrativni pomocnice
v advokatni kancelafi
apod.

Typicti vlastnici

v ,,pravnim slova smyslu*
»Spolecnosti AA™ jsou
napriklad zaméstnanci
advokatni kancelafe typu
vratny, uklizecka,
administrativni pomocnice
v advokatni kancelafi
apod.

Pracovnici orgént ¢innych v trestnim fizeni se typicky
setkaji pouze s generdlni plnou moci vystavenou
statutdrnimi orgdny Spolec¢nosti Y. Tj. s plnou moci
vystavenou povéfenymi zastupci — typicky tzv.
wdirectors — vlastnikil v pravnim slova smyslu,

tj. zastupcl Spolec¢nosti X panu Novéakovi, a to typicky
pfi Zadosti o otevieni bankovniho Gétu Spolecnosti Y,
kterym disponuje pan Novak.

S touto plnou moci

se typicky nelze setkat,
protoZe pan Novak nema
dtvod tuto plnou moc
kdekoliv prekladat.
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b) Pouditi akcii na jméno jako platebniho prostiedku

Prevod ekonomického vlastnictvi Spolecnosti Y od pana Novaka napf. na pana Vopic¢ku
je z technického hlediska trividlni. Stac¢i pouze napsat novou generdlni plnou moc
k disponovani majetkem Spolec¢nosti Y (poptipadé i Spole¢nosti AA) pro pana Vopicku. Tj.
pan Novak se obraci pfimo na spole¢nost ¢i advokatni kancelafr, ktera panu Novakovi ,,No-
minee Spolecnost X*, ev. Spole¢nost X a Spolecnost AA zaloZila ¢i nakoupila, kterd zabez-
pecila pro pana Novaka vystaveni generalnich plnych moci a ktera se z pravniho, dafiového
atd. hlediska stard o fungovani a spravu zminénych spolecnosti.

7.2 Postup organi ¢innych v trestnim Fizeni
pro potieby znaleckého zkoumani

Zajmem organil ¢innych v trestnim fizeni je odhalit ,,skutecného* vlastnika ¢i ,,skutecné-
ho* piivodce obchodi, u kterych jsou vyuzivany akciové spolecnosti (akcie) a spoleCnosti ¢i
cenné papiry obdobného typu. — A pozdéji nezdkonnym zpiisobem ziskany majetek (majet-
kovy prospéch) odéerpat — viz podrobnéji Sugar® & Dvordk.o'

Odhaleni skute¢nych vlastnikii anonymnich akcii vétSinou piesahuje moZznosti policejni-
ho organu — finan¢niho vySetfovatele. Proto je tfeba o odborné vyjadreni (znalecky posu-
dek) pozadat znalce v oboru.

Jak je patrné jiz z predchozi Casti prace, pii zjiSfovani ,,skutecnych vlastniki maji na-
prosto nezastupitelnou tlohu generdlni plné moci ¢i plné moci, které jsou soucasti doku-
mentace k otevieni bankovnich G¢tt a které tak predstavuji vedle dalSich informaci vyznam-
ny zdroj pro potieby znaleckych zkouméni. Podrobné&ji viz Brada®® (Brada, 2013).

Predmétem znaleckych zkoumani pro potieby organti ¢innych v trestnim fizeni v§ak byva
i skupina obchodnich spole¢nosti sloZena jak ze zahrani¢nich, tak i z domacich obchodnich
spole¢nosti v CR (akciové spole¢nosti, s. r. 0. atd.), které jsou podezielé z toho, Ze koordinu-
ji svoji ekonomickou aktivitu — véetné majetkovych presunt a zmén vlastniki — za icelem
dosazeni majetkového prospéchu urcitych subjektd (napf. ziskdni majetkového prospéchu
ve formé neopravnéné vracené DPH). V tomto piipadé je nutné doplnit klasickou analyzu
vzajemnych obchodti mezi obchodnimi spole¢nostmi a analyzu informaci z generalnich pl-
nych moci i o dalsi typy analyzy, tj. o prozkouméani ,,ptivodu‘ ¢lenti statutarnich organt ¢i
»pavodu* fyzickych osob disponujicich majetkem analyzovanych obchodnich spole¢nosti.

Tedy je vhodné zjistit, zda fyzické osoby vyskytujici se ve statutarnich organech zkou-
mané skupiny spolecnosti ¢i osoby disponujici majetkem ve zkoumané skupiné spolec¢nosti
nejsou ve skute€nosti pouze nastréeni tzv. ,,bili koné*. ,,Ptvod bilych koni* - tj. jejich pfi-
padny spolecny zdroj, ze kterého byli tito ,,bili koné* ziskani pro potieby zkoumané skupiny
obchodnich spolec¢nosti (véetné podnikajicich fyzickych osob) miiZze vyrazné napomoci piesné
specifikovat, jaké obchodni spole¢nosti do skupiny ,,spolupracujicich subjektt patii, a tak

% SUGAR, J. Odcerpdvdni vynosii z trestné Cinnosti v praxi orgdnii Cinnych v trestnim Fizeni. Praha: Scientia

spol. s r.o., 2009, s. 152. ISBN 978-8086960-52-4.

8t DVORAK, V. Ekonomické a krimindlni aspekty legalizace vynosii z trestné Cinnosti. Praha: Scientia spol.
sr.0., 2010, s. 91. ISBN 978-80-86960-63-0.

82 BRADA, J. Znalecky pohled na zdroj informaci o toku $pinavych penéz. [CD ROM] In: Schlossberger Otakar.
Zndte svého klienta? Praha: Vysoka Skola finan¢ni a spravni, o.p.s., 2013, s. 36-44. ISBN 978-80-7408-090-6.
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odhalit obchody a vlastnictvi majetku, které mély zlstat o¢im organi statni spravy a statni
moci skryté.

7.2.1 Generalni plné moci

Pro dohledani skute¢nych vlastnik akciové spoleCnosti pro potieby organti ¢innych
v trestnim fizeni byva uzite¢né prolomeni bankovniho tajemstvi. Soucasti dostupné doku-
mentace doprovazejici zaloZeni bankovnich uctl akciové spolecnosti, u niz hledame skutec-
ného vlastnika, je seznam opravnénych fyzickych osob disponovat penéZnimi prostiedky na
bankovnim tc¢tu — a jednim z nich byva i skutecny vlastnik akciové (i podobné) spolecnos-
ti. Specifickym pfipadem je situace, kdy soucasti bankovni dokumentace je i kopie doku-
mentu tzv. generalni plné moci (angl. Power Attorney), ktera dava beneficientovi (tj. z eko-
nomického hlediska skutecnému vlastnikovi akciové spolecnosti) pravo k neomezenému
disponovani majetkem akciové spolecnosti. V téchto pfipadech je skutecny vlastnik akciové
spole¢nosti znam (v pripadé ,,omezenéjsi“ plné moci napf. pouze k otevieni béZného uctu
a provadéni platebnich operaci, je zmocnéna osoba alespori z vlastnictvi akciové spolecnosti
siln¢ podeziivdna). Pfipomeiime, Ze pokud se v pfipadé plné moci setkdvim se spojenim
,,General Power Attorney®, 1ze pfedpokladat, Ze plnd moc vznikla nejspiSe v ¢eském prav-
nim prostiedi, protoZe slovo ,,general® se podle autorovi dostupnych informaci v prostfedi
,mezinarodniho dafiového planovani* spiSe nepouziva. Chybou pfi vystavovani ,,Power At-
torney®, kterd organtim ¢innym v trestnim fizeni identifikuje existenci navzajem propoje-
nych subjektt, je to, Ze subjekt, zabyvajici se zakladanim off-shore spole¢nosti, vystavi na-
prosto identické plné moci panu X pro disponovani majetkem vice off-shore spolec¢nosti,
které sidli ve velmi vzdalenych datiovych réjich a které pochopitelné funguji pod riznymi
legislativami!

7.2.2 Detekce pivodu ,,bilych koni*

Pro provedeni anonymnich obchodt je nutné v nékterych piipadech pouZit tzv. bilé koné,
ktefi se nezasvécenému pozorovateli jevi jako skute¢né subjekty uzavirajici obchody, ¢i oso-
by z hlediska prava vlastnici majetek. Prostym pohledem vnéjsiho pozorovatele — neexistuje
postup, jak zjistit, zda néjaka fyzicka osoba je ,,bilym koném®. Proto je potfeba zminit né-
které zakladni techniky pouZivané v CR zdjemci o provddéni anonymnich obchodi pii zis-
kavani bilych koni, aby organy ¢inné v trestnim fizeni mohly identifikovat ,,potencialni‘ bilé
koné¢, a tim i existenci skupiny ,,ekonomicky propojenych a kooperujicich obchodnich spo-
le¢nosti a ev. i fyzickych osob* podilejicich se na trestné Cinnosti nebo trestnou ¢innost
umoziujicich.

Z technického hlediska je provadéni anonymnich obchodii nékdy doprovéazeno existenci
hotovosti. Ziskavani bilych koni pro potfeby provadéni vkladl a vybéri hotovosti je v§ude
ve svété veetné CR komplikovangjsi neZli pouhé ziskavéni bilych koni pouze pro ,,podpisy
riznych dokument*. Kviili bankovni regulaci omezujici prani $pinavych penéz (viz Blaho-
va% a Schlossberger®) si bankovni instituce své klienty uréitym zpisobem provéfuji. Proto
potfeby provadéni ,,vkladd a vybérl hotovosti*“ a aZ potom ziskavani bilych koni pro ,,pod-
pisy riznych dokumentd®.

63 BLAHOVA, N. Proces AML v prdavnim kontextu. [CD ROM] In: SCHLOSSBERGER, Otakar. Zndte svého
klienta? Praha: Vysoka $kola finan¢ni a spravni, o.p.s., 2013, s. 9-14. ISBN 978-80-7408-090-6.

% SCHLOSSBERGER, O. Possible approaches to applying the AML process in the banking sector. Annual
Proceedings of the National Business and Economics Society, 2013. ISSN 2151-3333.
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Zakladni zptisoby ziskavani tzv. ,,bilych koni* pro potieby vkladii a vybérii v hotovosti je
v CR:
1) pouZiti stavajicich bankovnich 1¢tt fyzickych osob nebo

2) pouZiti nové zaklddanych bankovnich ucti fyzickych osob.

1) poufiti stdvajicich bankovnich icti fyzickych osob

a) Klasickym zdrojem ,,bilych koni* vlastnicich bankovni ¢ty jsou zpravidla osoby, které
odpovi na neurcité zné&jici inzerat, ve kterém inzerujici hleda zaméstnance na ,,leh¢i kan-
celarské prace®. Témto osobam je zpravidla telefonicky (fidCeji i pfi osobnim jednani) ¢i
e-mailem pfisliben néjaky typ ,,pracovniho poméru‘ v nejblizsi budoucnosti. Obvykle je
(opét ustné ¢i e-mailem) domluvena jakasi zkuSebni doba jeden aZ dva mésice, s tim, Ze
pisemnd smlouva bude uzaviena pozdé€ji. — Klasickym (vécné nespravnym) oddvodné-
nim pro budouciho zaméstnance je to, Ze inzerujici zaméstnavatel je fyzicka osoba ze
zahranici a jesté€ v CR nema zfizenou pobocku, a tedy zde ani nem@iZe mit ziizen svilj
bankovni ucet, a proto ani s ,,budoucim zaméstnancem* jeSt€¢ nemilZe uzavfit pracovni
smlouvu. Proto v rdmci potfeb na ziizeni budouci pobocky (ostatné ,,pochiizky spojené
se zfizovanim pobocky* jsou hlavni ndplni prace zaméstnance) potifebuje doCasné pouzit
penéZznich ucth svého ,,budouciho zaméstnance*. Na dikaz dobrych imysli zaméstna-
vatele dostane ,,budouci zaméstnanec* standardné vyplaceny na sviij icet i zdlohy na
budouci mzdu. Kromé drobnych pochiizek je hlavni ¢innosti ,,budouciho zaméstnance*
— kterého ,,budouci zaméstnavatel“ mnohdy ani nevidél, ktery komunikuje telefonicky
a pfipadné z vefejné e-mailové adresy — povinnost pfijmout na svilj bankovni icet a z Gctu
vybrat penézni castky v hotovosti a pfedat je osobam, které zaméstnavatel ,,budoucimu
zaméstnanci urci.

b) Dalsi moZnosti jsou nadacni fondy fungujici mj. v oblasti poskytovani sluzeb pro osoby
v termindlnim stadiu nevylécitelné nemoci. Na tyto osoby (¢i snad i na jejich ptibuzné)
se lze obrétit s diskrétni Zadosti o pouZiti jejich bankovnich G¢ti za pfisluSnou procentni
uhradu — snad 5 % — z vybirané ¢astky. (Do jaké miry — a zda viibec — mohou byt zdro-
jem téchto informaci zdravotnické zatizeni ¢i fyzické osoby v té€chto zafizenich zamést-
nané, neni autorovi nic znamo.)

2) pouZiti nové zaloZenych bankovnich dctu fyzickych osob

Zde je nutno nejprve najit osoby, které na svoje doklady (obcanské priikazy) budou ban-
kovni ucty nove zakladat, pfiCemz dispozicni pravo — via pfistupovych hesel do internetov-
ského bankovnictvi — nebude mit majitel uctu, ale osoba, ktera si zaloZeni uctu u tohoto
»fiktivniho* majitele bankovniho uétu zaplatila. Vdéénym zdrojem ,,ob¢anskych prikazi‘
jsou ubytovny socidlné slabych a bezdomovcii ¢i hospodsti povaleci, ktefi jsou zdjemcim
doporuceni hostinskymi.

Zakladni zptisoby ziskavani tzv. ,,bilych koni* pro potfeby pouze ¢lenstvi ve statutarnich
organech spole€nosti je:

a) poufiti fyzickych osob

Klasickym pfikladem fyzickych osob, které jsou ¢leny statutarnich organi obchodnich
spolecnosti, jsou nizko kvalifikovani zaméstnanci advokatnich kanceléfi, ¢i spolecnosti za-
byvajicich se datlovym pldnovanim ¢i mezinarodni dafiovou optimalizaci — napf. vratni, pra-
covnici ostrahy ¢i uklizecky, pomocni dé€lnici apod. Jako kuriozitu miZeme uvést i situaci,
kdy advokét jako bilé koné pouZil v ,,nastréenych firmach* své advokétni koncipienty.
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b) dalsi pouZiti dalsich fyzickych a prdvnickych osob

Vedle klasickych ,,bezdomovci* typicky prihlaSenych k trvalému pobytu na obecnich
uradech a socidlné slabych obcanil vystupujicich jako ,,formalni* smluvni strany ¢i jako
vlastnici v pravnim smyslu a ¢i novéji i off-shore spolecnosti vystupujicich jako vlastnici
v pravnim smyslu existuji (vedle dfive zminénych spole¢nosti poskytujicich na podnikatel-
ské bazi sluzby v oblasti mezinarodniho dafiového planovani véetné zakladani off-shore spo-
le¢nosti) i dalsi spolupracujici subjekty poskytujicich fadu sluZeb legalni povahy umoZziiuji-
cich a podporujicich existenci anonymnich obchodi. Jde napfiklad o notaiské sluzby,
advokatni sluzby, daiiové poradenstvi apod.

Pozor, problematiku ziskavani ,,bilych koni* nelze sméSovat s problematikou zakladani
tzv. ,,ready-made companies®, tj. s podnikdnim, jehoZ smyslem je zakladat a pak prodavat
hotové, zaloZené spolecnosti typu spol. s r. 0. ¢i akciova spolecnost.
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‘M Vybrané moznosti odhalovani
danovych uniku
v Ceskeé republice

Po roce 1989 se zacala v tehdejsim Ceskoslovensku pfipravovat reforma datiového sys-
tému, a to v souvislosti s pfechodem centralniho fizeni na trzni systém. Datiové tniky se v té
dobé¢ zacaly teprve objevovat jako nové, nezndmé situace. Nejvetsi problémy se projevovaly
u tehdejsi dané z obratu. Ta sice doznala zjednoduseni, kdy se pocet sazeb sniZil z n¢kolika
tisic na pouhé &tyfi, av8ak pro spravce dané nové se objevujici situace byly zcela neznamé®.

Z dnesniho pohledu se tehdy finan¢ni sprava setkédvala s danovymi tiniky, napf. pii dovo-
zu osobnich automobilll ze sousednich vyspélejSich zemi, ale i v oblasti lihu, tabadkovych
vyrobkl aj. Dafiové podvody byly realizovany nékterymi tuzemskymi zac¢inajicimi podni-
kateli. Mnohdy ani netusili, Ze byli k néjakému daitovému podvodu vyuZiti a doplatili tak na
svou divéfivost nejen tim, Ze se dostali do znacnych problému finan¢nich a majetkovych,
ale mnozi poslouzili jako ,,bili koné* a pfivydélek je nékdy stal i Zivot.

Tendence k rdstu objemu danovych podvodii a mnohotvarnost jejich forem se zacala
projevovat plnou silou po realizaci dafiové reformy v roce 1993. V ramci nové dailové sou-
stavy byla zcela novou, nepoznanou dani dail z pfidané hodnoty (ddle jen DPH), ale do jisté
miry i spotfebni dané postihujici vybrané komodity.

V soucasné dobé€ jsme sice v poloviné druhého desetileti 21. stoleti, av§ak mnohé praktiky
v oblasti daflovych tnik, av§ak v daleko sofistikovanégjs$i podobé ,,jedou‘ dél a stat tak ztraci
na danich zna¢né prostfedky. To se projevuje v nemoznosti realizovat nékteré vetfejné vydaje.

V nésledujici ¢asti se budeme zabyvat problematikou dafiovych tniki, jeZ jsou soucasti
stinové ¢i Sedé ekonomiky. Na zdkladé klasifikace dafiovych tnikil je vénovana pozornost
umyslnym nelegalnim dafiovym tniktim a néastrojim, které ma spravce dané k jejich zjiste-
ni. Autorka ze svych dfivéjSich vlastnich pracovnich zkuSenosti popisuje nejzavaznéjsi da-
nové uniky, které predstavuji kaZzdoro¢ni sniZeni vefejnych piijmi o desitky miliard korun.
Bohuzel se také dotykaji lidskych Zivot. Dafiové tniky pfisp€ly rovnéZ k nerovnym pod-
minkdm podnikani. Situace je jiZ natolik zadvaZn4, Ze i evropské instituce se touto problema-
tikou v nékolika poslednich letech velmi vdZné zabyvaji a navrhuji fadu opatfeni ke sniZeni
danovych tniku.

8.1 Danové tiniky jako soucast Sedé ekonomiky

Dariové tiniky pfedstavuji nepodchycenou ekonomiku, pro niZ se pouZzivaji vyrazy jako
Seda sféra, Seda ekonomika, skrytd ekonomika, podzemni ekonomika, ¢ernd ekonomika ¢i
ekonomika stinova. Jedna se tedy o oznaceni té casti ekonomiky, jejiZ vykon neni konzis-
tentné zachycen ve vykazovaném vykonu ekonomiky.®® Podle nové metodiky Narodnich
uctd ESA 2010 obsahuje vypocet hrubého domaciho produktu (dile jen HDP) jednotlivych
¢lenskych statd Evropské unie (déle jen EU) i stinovou ekonomiku.®’

6 LEGIERSKA, Y. Od primého zdanéni k neprimému. 2011, s. 77.
6 ZAK, M. Velkd ekonomickd encyklopedie. 2002, s. 499.
6 MINISTERSTVO FINANCI CR. Metodickd prirucka Fiskdlniho vyhledu CR. 2013, s. 3.
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Sedé ekonomika, jako podmnoZina stinové ekonomiky, predstavuje ¢innost prinasejici
pfijmy tomu, kdo ji provozuje, a které nemohou byt odhadnuty ze Zadnych statistickych
zdroju uZivanych k sestavovani HDP.%® Jini autofi oznacuji $edou ekonomiku jako ekono-
mickou ¢innost na okraji nebo vné zdkonnych pravidel, usilujici o vytvofeni zisku na zakla-
dech, které jsou s t€mito pravidly v rozporu. Typickym pfikladem je oblast stavebnich praci,
kde z nasledného zisku nejsou pfiznany dané€, nebo pfi nichZ jsou zaméstnavani cizinci bez
pracovniho povoleni.*

Sedou ekonomiku netvofi jedna spojitd aktivita, ale je to soubor riiznych aktivit a innosti
— Casto od sebe znacné odli$nych (nejedna se pouze o dariové Uniky, ale také o praci na
¢erno, okradani zakaznikd, prodej falesného zdravotné skodlivého zbozi, korupci, pasSovani,
prani $pinavych penéz apod.). Sedd ekonomika zastird svoji ¢innost a ¢asto obsahuje jak
¢ast legalni, tak i nelegalni produkci zboZi ¢i poskytovani sluzeb. Pohybuje se mimo kontro-
lu pracovniho systému a ¢asto mimo oficidlni tydenni pracovni dobu. Sed4 ekonomika je
hrozbou pro plnohodnotnou hospodaiskou politiku statu zejména z divodu, Ze demoralizu-
je podnikatelské prostiedi vytvarenim nejednotnych ekonomickych podminek pro viechny
zicastnéné subjekty. Z pohledu finanéniho pak lze Sedou ekonomiku charakterizovat jako
nelegalni aktivity, pfi nichz stat prichazi o pfijmy z dani, cel a pojistného. Témito aktivitami
Sedé ekonomiky stat ztraci urcitou ¢ast pen€z, které by mohl pouZit napf. pro snizeni daiiové
zatéZe &i pro vyssi standard vefejnych statki.”

Velikost Sedé ¢i stinové ekonomiky nelze presné€ stanovit. Jeji velikost 1ze pouze odhad-
nout, a to statistickymi metodami. Nej¢astéji se uvadi kvili srovnatelnosti mezinarodni a také
v Case v procentech HDP.

V Evropské unii (dale jen EU) vykazuje dle niZe uvedené tabulky a grafu nejhorsi udaje
Bulharsko (31,2 % HDP v roce 2013), nejlepsi pak Rakousko (7,5 %). Pro CR lze pro po-
sledni 1éta nalézt idaje pohybujici se okolo 15 % HDP, tj. mirné pod drovni EU. Na trovni

Vyvoj stinové ekonomiky v Evropé v letech 2011 az 2013

2011 2012
GDP Share of Shadow GDP Share of Shadow GDP Share of Shadow
of euros) economy (millions of euros) economy (millions of euros) economy (milions
of euros) of euros of euros
Austria 300.712 7.9% 23.756 309.901 7.6% 23.552 319.074 7.5% 23.931
Belgium 369.836 172% 63.242 376.840 16.8% 63.309 38s.201 16.4% 63173
Bulgaria 38.505 32.3% 12,437 39.668 31.9% 12.654 41.276 31.2% 12.878
Cyprus 17.979 26.0% 4.675 17.887 25.6% 4.579 17.536 25.2% a.a19
Czech Republic 156.217 16.4% 25.620 152.828 16.0% 24.452 154.394 15.5% 23.931
Denmark 240.453 13.8% 33182 244.064 13.4% 32.705 249.725 13.0% 32.464
Estonia 15.951 28.6% 4.562 16.998 28.2% 4.793 18,040 27.6% 4.979
Finiand 189.489 13.7% 25.960 194.469 13.3% 25.864 198.702 13.0% 25.831
France 1.996.583 n.o% 219.624 2.029.877 10.8% 219.227 2,061.51 2.9% 204.090
Germany 2.592.600 13.7% 355.186 2.643.900 13.3% 351.639 2.697.835 13.0% 350.719
Greece 208,532 24.3% 50.673 193.749 24.0% 46.500 182.924 23.6% 4a3a7o
Hungary 929.819 22.8% 22.759 97.756 22.5% 21.995 102.763 22.1% 22,711
Ireland 158.993 12.8% 20.351 163.595 12.7% 20.777 167.412 12.2% 20.424
Italy 1.578.497 21.2% 334.6a1 1.565.916 21.6% 338.238 1.576.575 210% 332.657
Latvia zo.21n 26.5% 5.356 22,258 26a% 5.809 23.546 25.5% 6.004
Lithuania 30.807 29.0% 8.934 32.782 28.5% 9.343 34.722 28.0% 9.722
Luxembourg 42,625 8.2% 3.495 44.219 8.2% 3.626 45.636 8.0% 3.651
Maita 6.556 25.8% 1.692 6.756 25.3% 1.709 7.038 24.3% 1710
Netherlands 601973 9.8% 58.993 600.638 9.5% 57.061 606.967 21% 55.234
Poland 369.666 25.0% 92.416 381.361 24.4% 93.052 400168 23.8% 95.240
Portugal 171.065 19.4% 33187 165.409 19.4% 32.089 163.796 19.0% 3121
Romania 131.327 29.6% 38.873 131740 291% 38.336 139.357 28.4% 39.577
Siovenia 3672 241% 8717 35.466 23.6% 8.370 35.240 231% 81a0
Spain 1.063.355 18.6% 195.6a1
Slovakia 69.108 4 15.0% 11.099
Sweden 387.506 35 13.9% 58.746
United Kingdom 1.746.587 0. 3.392 1,901,001 10 192,001 1.950.219 2.7% 18o.a71
Subtotal (EU-27) 2%  1.903.922 1B.9%  1.902.479 18.a% 1.870.a35

8 MACAFEE, K. A glimpse of the hidden economy in the national accounts of the United Kingdom. 1982,
p. 149.

9 ZAK, M. Velkd ekonomickd encyklopedie. 2002, s. 499.

70 SCHNEIDER, F. et al. Shadow Economies around the World: What do we know? 2004.
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roku 2014 by se jednalo o vice nez 600 mld. K¢&. Jesté v roce 2007 ¢inil tento podil 17 %
HDP. To piedstavuje stéle zlepsujici se vyvoj, i kdyZ velmi pomaly (viz tabulka Sed4 ekono-
mika v poméru k HDP v Cesku).

Vyvoj stinové ekonomiky v Evropé

Shadow economy size (in EUR bn)

22.4% 221% <@ Shadow economy size as % of GDP

21.6%
20.9%

19.9%
19.4% 19.7% 19.3% 19.0%

18.5%

2156 2159 2475 2153

2123 2,135

2,002 2,104

2,041 2,060

1,986

2003 2004 2005 2006 2007 2008 2009 2010 201 2012 2013e

Zdroj: SCHNEIDER, Friedrich, et al. The Shadow Economy in Europe, 2013. 2014, p. 5.

Sed4 ekonomika v poméru k HDP v Cesku

Rok Objem v mld. K¢ Podil na HDP v %
2015 (odhad) 614 15,1
2014 (odhad) 612 15,4
2013 602 15,5
2012 615 16,0
2011 644 16,4
2010 609 16,7
2009 583 16,9
2008 617 16,6
2007 544 17,0

Zdroj: SCHNEIDER, Friedrich. Sedd ekonomika v Ceské republice. 2015.

8.2 Definice a klasifikace danovych uniki

Vyznamnou soucasti Sedé ekonomiky jsou dafiové tUniky. Daflovym tnikem rozumime
urc¢itou minimalizaci, popfipadé€ aZ nulaci dafiové povinnosti. RozliSujeme legalni a nelegdlni
danové uniky. Legalni dafiové tiniky souvisi zpravidla s optimalizaci dani, tj. sniZenim da-
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nové povinnosti v souladu se zakonem. Nelegilni dafiové tiniky jsou jednak nedmyslné,

jednak dmyslné.”

Legalni danovy tnik™ je stav, kdy dafiovy subjekt vyuZiva nedostatkii v zdkonech zpu-
sobem, ktery nebyl zdmérem zdkonodarce. Branit se proti legdlnim daiiovym lze zkvalitiio-
vanim zakont a dal$ich pravnich ptedpisi. Stav, kdy danovy subjekt vyuziva k optimalizaci
své daiiové povinnosti moznosti danych pravnimi predpisy imysIné (napf. volbou mezi po-
volenymi zptsoby odpisl), se nepovazuje za danovy tnik. Sem se zahrnuje uplatnéni slev,
odpocitatelnych polozek, uplatnéni ztraty z minulych let, odpisy, mozZnost uplatnéni vydaji
pausilem nebo procentem z piijmu, rezervy, opravné polozky — obecné zédkon dafiovému
poplatnikovi nabizi mozZnost takovym zplisobem usetfit na dani.

Nelegélnim daflovym tdnikem’ jsou piipady, kdy dafiovy subjekt ziskava datiovou vyho-
du v rozporu se zdkonem, tedy jeho poruSovanim, napf. nepfiznanim pfijmd nebo majetku,
nadhodnocuje néklady nebo vydaje, vystavuje fiktivni doklady, do nakladd zahrnuje nakla-
dy danové neuznatelné, skrytym prevodem zisku mezi matefskou a dcefinou spolec¢nosti.
Mize jit o danové tniky:

* netdmyslné, zpisobené neuplnou informovanosti dafiového subjektu, nepochopenim prav-
nich predpist, poplatnik porusil zdkon z nevédomosti (nebyl dobie informovén, zdkon
neni srozumitelné vysvétlen apod.) a

* imyslné, jejichZ rozsah je obvykle vétsi ne rozsah datiovych tiniki neimyslnych. Umy-
slné danové uniky (daniové podvody) jsou prevazné trestnymi Ciny, kdy dailovymi poplat-
nik védomé porusSuje zékon a plati mensi nebo Zadné dané.

8.3 Nastroje spravca dané pri odhalovani danovych anika

Podle Datiového fadu,’ dfive zdkona o spravé dani a poplatkt,” ma spravce dané, resp.
Finanéni sprava CR (dale jen FS CR) a Celni sprava CR” (d4le jen CS CR), k dispozici celou
fadu moznosti, jak odhalovat dafiové tniky, napt. v ramci mistniho Setfeni, dafiové kontroly,
v rdmci postupu k odstranéni pochybnosti, vyhledavaci ¢innosti. Vyznamné jsou vedle vlast-
nich zjisténi i podnéty organii ¢innych v trestnim fizeni ¢i jinych subjektii. Stile vice jsou
vyuZivany poznatky z informacnich systémi vlastnich, kontrolovaného subjektu aj.

Napfiklad tzv. INTRASTAT je statisticky systém, ktery slouzi ke zjiSfovani idaji o pohybu
zboZi uvnitf EU. Vykazy pro INTRASTAT se predavaji mési¢né celnimu ufadu elektronicky
zplsobem uvetejnénym na diedni desce CS CR,” vyjime&né v listinné podobg. V agregované
podobé jsou data zpracovdna také statistickymi ttady CS EU a dale jsou postoupena EU-
ROSTATU.”®

7t BONEK, V. et al. Lexikon — dariové pojmy. 2001, s. 89.

2 BONEK, V. et al. Lexikon — dariové pojmy. 2001, s. 89.

> BONEK, V. et al. Lexikon — dariové pojmy. 2001, s. 89-90.

74 Zakon ¢&. 280/2009 Sb., dafovy fad, ve znéni pozdg&jsich piedpist.

Zakon €. 337/1992 Sb., o spravé dani a poplatkil, ve znéni pozdéjsich predpisi.

Celni sprdva je spravcem spotiebnich a ekologickych dani v&. cel. Ostatni dané dafiové soustavy CR spravuje
Finan¢ni sprava CR.

77 Z4kon &. 17/2012 Sb., o Celni spravé CR, ve znéni pozd&jsich predpisii.

8 https://www.celnisprava.cz/cz/dalsi-kompetence/intrastat/Stranky/default.aspx
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DalSim informacénim zdrojem je tzv. VIES, tj. jednotny elektronicky systém spravovany
Generalnim finanénim feditelstvim,” ktery slouZi pro acely spravného uplatnéni DPH u zboZi,
které je obchodovatelné v ramci ¢lenskych statii (déle jen CS) EU, resp. pfi poskytovani
sluzeb. Prostfednictvim néj je zajisténa vyména informaci mezi CS EU o téchto transakcich.
Platce dané je proto povinen mési¢né v elektronické podobé zasilat s dalovym pfiznanim
i tzv. Souhrnné hlaseni.®

K potirani rozsahlych uniktt DPH slouZi rovnéz tzv. EUROCANET,?! coZ je projekt na-
zyvany taktéZ jako Evropska karuselova sit. Pfedstavuje spontinni vyménu informaci
o spolecnostech podezrelych z dcasti na podvodech s DPH s tzv. chybégjicimi subjekty. Pod-
statou téchto podvodi je ziskat prostfednictvim tzv. bilych koni neopravnéné nadmérné od-
pocty v ramci DPH. Analytickym pracovnim souborem tykajicim se podvodl s chybéjicimi
subjekty uvnitf EU disponuje EUROPOL.#? Jeho cilem je odhalit organizétory podvodu a jejich
zloc¢inecké sité a soucasné analyzovat nejobvyklejs$i formy podvodi s chybé&jicimi subjekty.

V praxi spravcd dané je vyuZivan i tzv. E-audit,®® coZ pfedstavuje elektronickou kontrolu
dat ¢i e-auditni kontrolu udaji pfedanych dafiovymh subjektem na technickém nosici dat
napf. ve formatu XML, DBF, MDB, WK ¢i XLS. Spravce dané data zpracuje na svém poci-
taci pomoci specidlniho analytického softwaru IDEA. Vyhodou tohoto pfistupu je nejen
zkraceni dafiové kontroly, ale i jeji zautomatizovani s moznosti rychleji a ucinnéji odhalit
nesrovnalosti. V€cny rozsah dafiové kontroly se zavedenim e-auditnich postupt nerozsifuje.
Spravci dané se pii kontrole stdle pohybuji v rdmci vymezeném dailovym fddem a ostatnimi
daflovymi predpisy.

Vyznamnym néstrojem proti krdceni hotovostnich trzeb, a tim vedle dafiovych unikl
i narovnani podminek pro podnikéni, je jejich povinné evidovani napf. prostfednictvim re-
gistra¢nich pokladen. V CR byl sice zdkon o registra¢nich pokladnich s fiskalni paméti
s u€innosti od 1. 1. 2006 schvilen, avSak nasledné byl novou vladou zrusen. V soucasné
dobé¢ se pfipravuje podstatné ucinnéjsi feSeni proti kraceni trZzeb. S dcinnosti od 1. 1. 2016
diky technickému pokroku by mohla byt zavedena tzv. elektronicka evidence trzeb. FS CR
tak bude moci on-line sledovat trzby podnikateli a efektivné postihovat nepoctivce. Vy-
znamna z hlediska zamezeni dailovym dniktim bude néasledna analyticka prace s daty.

Podle informaci Ministerstva financi CR se do budoucna pfipravuji dalii ndstroje k potirani
danovych tnikd, tzv. ERP system mapping, coZ pfedstavuje mapovani podnikovych infor-
macnich systému a forenzni audit vySetfovani prostfednictvim IT technologii. Tento néastroj

7 Ustanoveni § 2 — § 4 zakona &. 456/2011 Sb., o Finanéni spravé CR, ve znéni pozdgj§ich predpist.

80 http://www.kurzy.cz/dic/overeni/eu/vies/

81 http://mymemory.translated.net/en/Czech/English/eurocanet

82 EUROPOL je organizace EU, ktera vznikla pfi podpisu Maastrichtské smlouvy v roce 1992. Zabyva se pre-
venci a potirdnim organizované trestné &innosti. SnaZi se zefektivnit spoluprici jednotlivych CS, a to zejmé-
na svou informacni i vzdélavaci ¢innosti a policejnim a soudnim poradenstvim. Svou ¢innost organizace za-
héjila v roce 1994 jako EUROPOL DRUGS UNIT EDU (protidrogova jednotka). Pozdéji se EUROPOL zacal
zabyvat také ostatnimi zdvaZznymi formami mezindrodni kriminality. Dal§i dmluva o EUROPOLU vstoupila
v platnost v fijnu 1998. O ¢innosti EUROPOLU v plném rozsahu vSak muZeme hovofit aZ od 1. Cervence
1999. EUROPOL se zabyva potiranim kriminality a prosazovdnim prdva v oblastech prani $pinavych penéz
a padélani, obchodu s drogami, vozidly, lidmi a kulturnimi statky, ddle v oblasti terorismu, prist¢hovalectvi
a ekologické kriminality. Mezi ¢innosti EUROPOLU patii vyména dat a informaci mezi mezinarodnimi poli-
cejnimi ufady, poskytovani odbornych a technickych informaci, zpravodajska ¢innost (vytvareni analyz a zprav).
ProtoZze EUROPOL nemad vykonnou moc, kterd by pfekracovala hranice statd (nejedna se tedy napt. o zatykani
apod.), funguje na principu mezindrodni strategické spoluprace. Dostupné z: https://www.europol.europa.eu/

8 JARESOVA, J. a ZEZULKA, J. E-audit — trest nebo vyhoda pro dariovy subjekt? 2012.
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by mél pfednostné vyuZivat Specializovany finan¢ni tifad, u néhoz jsou registrovany nejvet-
§i pravnické osoby, a to s ro¢nim obratem vy$§im nez 2 mld. K¢, finanéni instituce aj.%

8.4 Charakteristika datiovych unika v CR

Mezi nejéetné&ji napadend odvétvi podle informaci z vyro¢nich zprav FS CR®’ patii ob-
chod a opravy, stavebnictvi, zpracovatelsky primysl, pohostinstvi a ubytovani. V ramci kon-
trolovanych subjektt se jedna nejcastéji o fiktivni poskytovani sluzeb (reklamni, marketin-
gové analyzy a ek. studie), a to za i€elem ziskani jednak neopravnénych nadmérnych odpocta
DPH, jednak kréaceni zdkladu dané z pfijmi jejich zahrnutim do dafiové uznatelnych naklada.

K nejcastéj$im zpisoblim daiiovych unikt dle vyro¢nich zprav finan¢ni spravy patfi:

* snizovani zékladu dané zejména neopravnénym zvySovanim vydaji (ndkladd), napt. za-
ménou jednordzové uplatnénych nakladl na opravy a rekonstrukce namisto uplatnéni tech-
nického zhodnoceni, které je nutné odpisovat postupné, vkladani osobnich nakladt podni-
katele do ndkladii podnikani, Spatné vedena nebo chybéjici evidence skladu a inventury,
pfijimani fiktivnich faktur, zafazovani hmotného nebo nehmotného majetku do ptfimé spo-
tfeby rozepsdnim na vice polozek, fiktivni pracovni cesty,

* zatajovani pifijmi, napf. z prondjmu bytl nebo rekreacnich objektil, z pfileZitostné vyde-
le¢né Cinnosti,

* vykazovani pfijml jako pfijmy osvobozené od dané, napf. prodeje motorovych vozidel
dfive nez rok od ndkupu s provedenim piepisu provozovatele azZ po ro¢ni 1hite, ndkupy
ojetych nebo bouranych vozidel ze zahrani¢i pfimo na budouciho kupujiciho, ktery timto
zaplati clo, DPH z nakupni ceny, ackoliv po opravé zaplati za vozidlo cenu mnohem vyssi,

» fiktivni dodavky zboZi a poskytovani sluZeb, jejich fetézeni aj. za ucelem zkriceni dané
z pfijmu a DPH.

CS CR vykazuje nejéast&jsi dafiové tniky u vybranych komodit podléhajicich spotfebni
dani, napf. vykazovani dovaZzeného lihu jako materialu pro vyrobu potravinarskych vyrobki
nebo Cisticich prostfedkl, sniZovani mnozZstvi vyrobenych produktl a jejich prodej bez da-
Hového dokladu, vykazovani etylalkoholu za jinou chemickou litku, nebo jeho uprava na
tuto latku a posléze upraveni zpét a prodej, pasovani alkoholickych népoji a cigaret ze za-
hrani¢i nebo jejich vykazovéni za jiné zboZi (napf. stavebni materidl), zimérné sniZovani
nikupni ceny zahrani¢énim dodavatelem na vystavenych fakturach, fingované kradeZe zboZi,
zatazeni zboZi do jiné poloZky celniho sazebniku, pro kterou jsou niZsi celni sazby z dovozu,
vykazovani zboZi jako pochazejiciho ze statu celné preferovaného, tj. s niZsi celni sazbou,
pfedstirany vyvoz zboZi faleSnym potvrzenim o vyvozu a zaroveil uplatnéni odpoctu DPH
pii vyvozu nebo skutecny vyvoz fingovanému nebo i skutenému zahrani¢nimu odbérateli
za nadhodnocenou cenu a jeho zpétny dovoz za ceny podstatné niz§i.%

Zcela samostatnou kapitolu tvofi dafiové tniky z titulu existence dafiovych raja, kdy
dochézi k ,,prelévani* ziskd nejriznéjSim zptsobem do téch jurisdikci, kde jsou nizké ¢i
Zadné dané. Jedna se o problém celounijni.

8 Ustanoveni § 11 zakona &. 456/2011 Sb., o Finan¢ni spravé CR, ve znéni pozdgjsich predpisii.
8 FINANCNI SPRAVA CR. Vyrocni zprdvy Ceské daiiové sprdvy, resp. Financni sprdvy CR.
8 CELNI SPRAVA CR. Informace o vysledcich ¢innosti Celni sprdvy CR.
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8.5 Nejvétsi danové tniky v CR

Zejména po daiové reformé v roce 1993 se zacaly objevovat zcela nové jevy, které nikdo
tehdy neznal, a to nejen v dafiové a celni spravé, ale i mezi tuzemskymi podnikatelskymi
subjekty. Mnozi podnikatelé pak na svou duvérivost doplatili nejen tim, Ze se dostali do
zna¢nych problému financnich a majetkovych, ale mnozi poslouZili jako ,,bili koné*
a privydélek je nékdy stél i Zivot. Dafiové dniky se nejvice dotykaly tzv. nepfimych dani, tj.
zcela nové DPH, ale i dani spotiebnich, které jsou vybirany z vybranych vyrobku. Tyto pod-
vody se vétsinou promitaji i do Unikd dané€ z piijmu.

Pohonné hmoty (dile jen PHM) jsou pfedmétem datiovych unikd od prvopocatku exis-
tence nové datiové soustavy v CR. Dnes je zcela zfejmé, Ze tiniky z 90. let minulého stoleti
ve vysi cca 60 mld. K¢ znamé z titulu zamény motorové nafty, podléhajici spotiebni dani,
s lehkymi topnymi oleji (dile jen LTO), které urcitou dobu zdanéni nepodléhaly, byly za-
mérnou legislativni ,,chybou. Politici ji ,,napravili“ az od dubna 1996, kdy byly LTO zdané-
ny stejnou sazbou jako motorova nafta s nirokem na vriceni spotfebni dané, pokud byla
pouZita k topnym ucelim. Do Ceské ekonomiky tak pronikly v té dobé prvni nezdanéné
penize pouZzivané k privatizaci a rozvoji podnikani. Tato komodita je v§ak pfedmétem daiio-
vych tnikt doposud. Obchodnici s PHM jen zménili strategii dafiovych tnikt. Z téchto da-
vodd FS CR zorganizovalak 18. 12. 2013 celorepublikovou kontrolng& exeku¢ni akci s krycim
ndzvem ,,Focus“. Akce se zdcastnila i CS CR a Finan¢ni analyticky dtvar (dale jen FAU)
Ministerstva financi. Princip dafiovych podvodi jiZ nespociva pouze v dovozu pohonnych
hmot prostiednictvim fiktivnich firem, ale do nelegalnich obchodl se od pocéatku zapojuji
i legitimni firmy, které nezdanéné zboZzi prodéavaji prostfednictvim vlastnich cerpacich sta-
nic a vyuZivaji cenové vyhody, kterd jim z realizovaného datiového tniku plyne.®’

Dalsi komoditou s rozsahlymi dafiovymi dniky, ale i konzumenty otravenymi metylalko-
holem, je lih a z n€j vyrobené lihoviny. Mnohé zemé zavedly kviili tomu kolkovani lihovin.
V CR bylo zavedeno teprve od roku 2006. Datiové tiniky zpo&atku poklesly, tj. zlepsil se
podoby, kterd spocivala v pfimichavani metyalkoholu (nepodléhé spotfebni dani) do lihu
ur¢eného ke konzumaci. Pfi urcité koncentraci je tato latka Zivotu nebezpecna. Je nezbytné
také zminit komoditu CARBOPUR, ktera se v CR objevila koncem 90. let minulého stoleti.
Jednalo se o dovoz ¢erné kaSovité smési lihu s aktivnim uhlim ze Slovenska. Generalni fedi-
telstvi cel v CR tehdy zat¥idilo tuto komoditu dle platného celniho sazebniku jako Cistici
prostfedek, ktery spotfebni dani pfi dovozu nepodléhd. V praxi pak byly objevovany
v nejriznéjsich mistech (garaze, sklepy) filtraty aktivniho uhli. Z ¢istého nezdanéného lihu
pak byly vyrabény lihoviny. Dafovy dnik byl odhadnut na 1 mld. K¢&.

Cigarety a tabaky — danfiové uniky v 90. letech spocivaly v zdmén¢ tabdkl s riznymi saz-
bami spotiebni dan€. Po sjednoceni sazeb spotiebnich dani po roce 2000 sice byl tento druh
danovych unikl utlumen, avSak objevily se nové formy. Z po¢atku nového tisicileti je zndm
pripad tykajici se tabaku k vykufovéani sklenikd, jenZ podle tehdy platného znéni zdkona
o spotfebnich danich této dani nepodléhal. Ten byl prodavan nejprve v zahradkarskych po-
tfebach, pozdéji i v trafikdch. Danovy unik byl potlacen rozsahlymi akcemi celni spravy
v terénu, mj. zabavovanim tohoto zboZi. V poslednich letech byl zjistovan prodej tabako-
vych listd, které nejsou predmétem dané. Zakaznici méli moZnost po jejich zakoupeni
v prodejné si tento list sami rozfezat na tabak ke koufeni. Nedavno byla v Poslanecké sné-

8 FINANCNI SPRAVA CR. Dariové iiniky za 250 milionii korun odhalila Financni sprdava CR. 2013.
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movné tato problematika feSena zménou zakona o spotfebnich danich. Dainové uniky
u tabdkovych vyrobk ¢ini cca 10 % vynost této dané ro¢né, coz predstavuje pomérné dob-
ry vysledek v porovnani s jinymi staty EU.

Pocétkem 90. let minulého stoleti ziskaly nékteré firmy od Ministerstva financi povoleni
prodéavat zboZi bez DPH a bez spotfebnich dani. U silnic mezi hrani¢nimi pfechody byly
vybudovany obchody zndmé pod ndzvem DUTY FREE shopy, napt. v Hatich a v Hevliné na
hranici s Rakouskem. Zejména z téchto mist jsou znamy tniky, kdy zbozi, které ptivodné
mélo smé&fovat mimo CR, se podloudné dostavalo zpét do tuzemska, kde bylo prod4no bez
dani. Kromé daiiovych unikt byly vytvafeny velmi nerovné podminky pro podnikani
v prihrani¢nich oblastech. Po rozsahlé kritice EU mél byt provoz téchto prodejen ukoncen
k 31. 12. 2002, avSak politici jejich existenci postupné prodluzovali az do 31. 3. 2004, tj.
t&sné pred datem vstupu CR do EU.

Vybér nizsiho cla a DPH ptedstavovalo a stéle jesté predstavuje paSované zboZi zejména
z Ciny za enormné nizké ceny. K tomu mnohé zbo%i — textil, obuv, kozedéIné vyrobky —
bylo padélkem nejriiznéjsich kvalitnich znacek. Nejdfive bylo takové zbozi dovaZeno, néa-
sledné i tajné opatieno znackou v&hlasné znackové firmy piimo na tzemi CR. Vysledkem
této situace nebyly jen dafiové tniky v¢. cla, ale i zanik textilniho, obuvnického a koZedélného
primyslu v CR s nérlistem po&tu nezaméstnanych ob&ant. To vyvolalo vy3i vydaje ze stat-
niho rozpoctu v oblasti podpor v nezaméstnanosti a socidlnich davek.

.JFenoménem* mezi datiovymi tniky jsou iniky na DPH, jinak nejvynosné&;jsi dani dano-
vé soustavy. JiZ samotny princip fungovani této dané, kterd se vybird na kazdém stupni
vyroby a obchodu z pfidané hodnoty, k tnikiim pfimo vybizi. V pfipadé, Ze thrn DPH na
vystupu je za mésicni Ci Ctvrtletni zdafiovaci obdobi niZsi nez thrn DPH na vstupu, platce
tuto dani neplati, ale naopak tzv. nadmérny odpocet mu finan¢ni Gfad vraci. Pfitom vyvoz ani
dodéni zboZi do jiného CS EU neni zdafiovan, ale naopak osvobozen od dané s ndrokem na
odpocet dan€ na vstupu. Pokud vSak nékdo umyslné pred timto plaitcem DPH datiovou po-
vinnost nesplni, nebo se jedné o fiktivni plnéni, dochazi k danovému tniku. ProtoZe se jedna
zpravidla o subjekty domluvené, miZe se tento obchod otacet stile dokola, pfi¢emZ jsou
vZdy pfi vystupu z jedné zemé do druhé zemé EU narokovany odpocty DPH. Pro tento typ
podvodu se vzil nidzev karuselové podvody. Zatimco dfive se objevovaly v téchto typech
obchodl vyjimecné komodity, napt. diamantovy prach, drahé kameny, alfa fetoprotein, na-
hradni dily na automobily, kule¢nikova taga, integrované obvody, dnes to jsou jiZ zcela béz-
né komodity, jako napf. toaletni papir. Evropské komise stale hleda cesty, jak t€émto podvo-
diim zabranit. Céste¢nym feSenim je zavedeni tzv. tuzemského reverse charge na vybrana
plnéni, napt. stavebni prace od roku 2012. Jeho podstatou je, Ze dail na vystupu je pfipoctena
k cené plnéni jen v pfipad€, Ze zakaznikem neni platce DPH. Pokud platcem je, je mu plnéni
v tuzemsku fakturovano bez dané, pficemZ si sim musi transakci dodanit dani na vystupu
a zaroven uplatnit odpocet dané na vstupu.

Problematika fiktivnich plnéni a fiktivnich faktur se promita také do tinikti na dani z prijmt.
Snahou je také timto zpisobem ,,pielévat™ naklady mezi spfiznénymi pravnickymi osobami
z ruznych zemi tak, aby se nejvyssi zéklad dan€ promitl u spolecnosti v té zemi, kde je nej-

vy

niZ$i nebo dokonce Zadné zdanéni.

Na zavér této Casti publikace 1ze uvést, Ze podle odhadi se v EU v disledku dafiovych
podvodu a vyhybani se dafiovym povinnostem kazdoro¢né ztrati 1 bilion EUR z vefejnych
prostfedkt. Tento alarmujici rozsah dafiového deficitu odpovida cca 2 000 EUR na kazdého
obcana EU za rok. Primérna vyse dafiovych ztrat je dnes v Evropé€ vyssi nez celkova ¢éstka,
kterou CS vydavaji na zdravotni péci a odpovida vice neZ &tyfndsobnému objemu prostied-
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kt vydavanych v EU na vzdélavani. Soucasny danovy deficit v Evropé neptedstavuje pouze
velmi znepokojivé ztraty vefejnych piijmu, ale ohroZuje i evropsky socidlni model zaloZeny
na poskytovani kvalitnich a vS§em dostupnych vefejnych sluzeb. Je také hrozbou pro fadné
fungovani jednotného trhu a spravedlivost dafiovych systémt v EU.%

Piistup vefejnosti k daiiovym tnikiim je v CR velmi benevolentni. Vliv m4 celkové kli-
ma ve spolec¢nosti a tendence obCanti tolerovat a napomahat dafiovym tniktim. Vliv devade-
satych let se zamérné nedokonalymi dafiovymi zakony je stale zfejmy. Navic od roku 2010,
kdy nabyl déinnosti novy trestni zdkonik,* doslo ke sniZeni trestnich sazeb za datiové uniky.
To byl signal, Ze feSeni dafiovych tinikl neni prioritou politikd.

Mnozi ekonomové doporucuji za tic¢elem sniZeni dafiovych tnikd sniZeni dani. CR vSak
nevykazuje enormni dafiové zatizeni, o em% svéd¢i vyse datiové kvoty. Ceska republika
trovni datiové kvoty® cca 35 % je mirné pod drovni priméru EU.

Nelegdlnim danovym unikiim se Ize branit posilenim a zautomatizovanim kontrolni
a vyhledavaci ¢innosti spravcl dané v¢. posileni jejich pravomoci, zkvalitilovanim pravnich
predpistl, vysSimi trestnimi postihy, prodlouZenim obdobi pro vyméfeni ¢i dodate¢né vyme-
feni dang, zrychlenim vyfizovani mezinarodnich dozadani atd.

V CR je za tim t¢elem nezbytné v soucasné dobé posilit pocty spravct dané, nebof od
roku 2010 v ramci restriktivni fiskalni politiky vlady doSlo k jejich vyznamnému sniZeni
z 16 tisic v prvni dekadé nového tisicileti na 14 tisic po¢atkem druhé dekady. To ohrozilo
vybér dani takovym zpusobem, Ze nedoplatky na danich, které dlouhd obdobi kaZdoro¢né
vykazovaly cca 100 mld. K&, vzrostly o tfetinu.®’ V ramci daiové politiky by neméla vldda
zvySovat sazby nepiimych dani nad droven okolnich stitti. To vede nejen k prohloubeni
nakupni ,turistiky” v pfihrani¢nich oblastech s dopadem na sniZovani dafovych piijmi
v tuzemsku, ale také ke zvySené snaze nékterych subjektt se témto danim vyhnout a ziskat
tak neopravnéné vysoky ,,profit“ na ukor statu, ale i ostatnich, ktefi dafiové pfedpisy respektuji.

Vyznamnym opatienim proti dafiovym tnikdm bude také pfipravované zavedeni elek-
tronické evidence trZeb a kontrolni hlaSeni DPH od 1. 1. 2016. Mélo by vyznamné zabranit
kraceni trZeb, a tim i inikim na dani z pfijmti a DPH. Je moZné soucasné doporucit dalsi
sniZeni limitu pro platby v hotovosti.”? K zamezeni dalovym tnikim na DPH by bylo vhod-
né celoploiné zavést tuzemsky reverse charge, coz nijak neovlivni plnéni zdvazki CR vici
EU. Lihové kolky by mély obsahovat spotfebni dafi, podobné jako je tomu u cigaretovych
kolkd. Slibn4 spolupréce mezi spravci dané a Policii CR pii odhalovéni dafiovych podvodii
zapocala v roce 2005 zfizenim Finan¢ni policie. Ta vSak byla v roce 2007 zrusena. Teprve
v lotiském roce byla uZi spoluprice obnovena pod nizvem DANOVA KOBRA, pficem? je
vyznamné&ji zapojen FAU Ministerstva financi. Forma této spoluprice by se viak méla insti-
tucionalizovat, napft. v rimci Ministerstva financi.

8 EVROPSKY PARLAMENT. Zprdva EP o boji proti dariovym podvodiim, dariovym iinikiim a dariovym rdjiim
(5/2013).

89 Zakon ¢&. 40/2009 Sb., trestni zdkonik, ve znéni pozdg&jsich pfedpist.

% Podil datiovych vynosi k HDP.

91 FINANCNI SPRAVA CR. Vyro¢ni zprivy eské datiové spravy, resp. Finanéni spravy CR.

92 Zakon ¢&. 254/2004 Sb., o omezeni plateb v hotovosti a 0 zméné zdkona &. 337/1992 Sb., o spravé dani
a poplatki, ve znéni pozdéjSich predpist.
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V predloZené publikaci jsme se pokusili ukdzat na n&které aktualni problémy spojené
s finan¢nim Setfenim v rameci trestniho fizeni. Orientacné miZeme tyto problémy rozdélit do
dvou skupin. Do prvni skupiny lze zaradit problémy spojené s terminologickou nepiesnos-
ti pouzivanych pojmi, jako je napf. vynos z trestné ¢innosti, finan¢ni Setfeni a jeho etapiza-
ce, finan¢ni zpravodajstvi a nékteré dalsi, uvedené ve vySe uvedenych ¢astech publikace. Do
druhé skupiny patii problémy procesni, tzn., Ze finan¢ni Setfeni neni jednoznacné v trestnim
fadu vymezené jako nedilna soucést trestniho fizeni. I pfes tuto skute¢nost se v policejni
praxi finan¢ni Setfeni Casto vyuZiva soub&zné s trestnim fizenim a v nékterych ptfipadech
jeste pred jeho zahdjenim.

Za vysoce aktualni problém lze povaZovat rozpor mezi odhalenym majetkovym prospé-
chem ziskanym trestnou ¢innosti, vysi zajiSténych hodnot oznacenych jako vynos z trestné
¢innosti a skuteénym odc¢erpanim téchto vynost. Jedna z moZznych pfic¢in mizZe spocivat
v tom, Ze dne$ni pravni Gprava umoziuje odCerpat nelegalni majetkovy prospéch pouze na
zakladé soudniho rozhodnuti, a to formou majetkovych trestii (trest propadnuti majetku,
penéZity trest, trest propadnuti véci a jiné majetkové hodnoty, trest propadnuti ndhradni hod-
noty) nebo formou ochrannych opatieni (zabrani véci a jiné majetkové hodnoty a zabrani
nahradni hodnoty). Aby soud mohl vydat rozhodnuti (rozsudek) o propadnuti nebo zabrani
konkrétniho majetkového prospéchu, musi byt prokazano, Ze pochazi z trestného ¢inu (Cin-
nosti), pro kterou je pachatel stihan. V pfipadé, Ze se v prubéhu finan¢niho $etfeni a trestniho
fizeni toto spojeni neprokéaze, nelegalni majetkovy prospéch nelze formou trestu (ochranné-
ho opatieni) postihnout a tento prospéch ziistava pachateli (zajmovym osobam).

Na modelovych prikladech jsme ukézali, Ze kdyZ je finanéni Setfeni provadéno disledné
a se znalosti véci, vede na jedné strané k vyhledani a zaji$téni majetkového prospéchu ziska-
ného trestnou ¢innosti a v kone¢ném dusledku i k jeho odéerpani. Na druhé strané muize
finan¢ni Setfeni rovnéZ vyznamné prispét k ziskani diikaznich prostfedki, které mohou byt
vyuzity pti dokazovani samotné zdrojové trestné Cinnosti. V pripadé, Ze nakonec dojde k od-
Cerpani majetkového prospéchu ziskaného trestnou ¢innosti, plni finan¢ni Setieni i preven-
tivni funkci tim, Ze napomaha k uplatiiovani zasady ,,Crime does not pay* (zlocin se nevy-
pléci), pfijaté na zasedani komise Evropskych spolecenstvi v Bruselu dne 20. 11. 2008.%

93 Sdéleni komise Evropskému parlamentu a rad€. Vynosy z organizované trestné ¢innosti. Zaji§téni skute¢nos-
ti, Ze ,,zloCin se nevyplaci®. [Cit. 13.12.2012] Dostupné na:
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0766:FIN:CS:HTML>
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Bl Resumé

Zékladnim cilem publikace je sezndmit odbornou vetejnost s nékterymi aktudlni problé-
my finanéniho Setfeni v ramci trestniho fizeni. Autofi publikace se pokusili ukazat, Ze je
moZné propojit procesy spojené s finan¢nim Setfenim a probihajicim trestnim fizenim.

I kdyZ financni Setfeni neni v trestnim fadu uvedeno jako soucast trestniho fizeni, vyply-
va z jednotlivych ustanoveni, Ze je lze realizovat s cilem odhalit a zajistit majetkovy pro-
spéch ziskany trestnou ¢innosti nebo vyhledani dikazi.

Z pohledu formalni Gpravy je publikace rozdélena do 8 kapitol. Prvni dvé kapitoly vy-
mezuji teoreticko-metodologicka vychodiska pojeti vynost z trestné Cinnosti a finan¢niho
Setfeni ve vztahu k trestnimu fizeni.

Dalsi kapitola predstavuje novy pohled na finan¢ni Setfeni v etapé pied zahajenim tkonti
trestniho fizeni. Metodicky popisuje postup finan¢niho zpravodajstvi pfi ziskdvani a analyze
zpravodajskych informaci tykajici se majetkového prospéchu ziskaného trestnou ¢innosti.
Autofi se snaZzili ukazat, Ze zpravodajské postupy lze plnohodnotné vyuzivat i v rdmci fi-
nan¢niho Setfeni.

Na prakticky postup policejniho organu pfi financnim Setfeni ukazujeme v kapitole ,,Me-
todika finan¢niho Setieni a jeji funkce v trestnim fizeni®, kterd je rozdélena do tfech podka-
pitol — finan¢ni Setfeni pfed zahajenim tkont trestniho fizenim, v etapé provéfovani a etapé
vySetfovani.

V dalsi kapitole je analyzovéna ¢innost Finan¢niho analytického ttvaru MF CR s cilem
poukdzat na nejcastéjsi zdrojové trestné Ciny, ze kterych ziskavaji jejich pachatelé majetko-
vy prospéch, a nejCastéjsi zplisoby prani Spinavych penéz.

V kapitole Sesté je metodicky rozpracovén postup policejniho organu pii ziskévani infor-
maci o vynosech z trestné ¢innosti v zahranici.

Na doposud nefeSenou otazku, a to finan¢ni Setfeni v pfipad€ anonymnich transakeci ak-
ciovymi tituly je ukdzéno v nasledujici kapitole.

V posledni kapitole je ukdzano, Ze i neodvedeni dani 1ze povaZovat za majetkovy pro-
spech ziskany trestnou ¢innosti.

Publikace neni primarné dilem, které by teoreticky rozpracoval problematiku finan¢niho
Setfeni v ramci trestniho fizeni. Autofi se snaZili ukazat, Ze kdyZ procesni tikony finan¢niho
Setfeni odpovidaji procestim trestniho fizeni, tak se podafi nejen vyhledat a zajistit vynosy
z trestné Cinnosti, ale i vyhledat a zadokumentovat skutecnosti, které 1ze vyuzit jako dikaz
pri prokazovani trestné ¢innosti pachateld.
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B Summary

Financial investigation in criminal proceedings

The basic aim of this publication is to introduce to those interested, especially police
officers, to some of the current problems of financial investigations in criminal proceedings.
The authors have tried to show that it is possible to link together the processes related to
financial investigations and pending criminal proceedings.

Even though the investigation is not specified in the Penal Code as part of criminal pro-
ceedings, but from the individual provisions it is clear that it can be implemented in order to
detect and provide property benefits gained from crime activities or search for relevant evi-
dence.

Formally, the publication is divided into 8 chapters. The first two chapters outline the
theoretical and methodological basis of the concept of the benefit from crime activities and
financial investigations in relation to criminal proceedings.

The next chapter presents a new perspective on financial investigation stage prior to the
commencement of criminal proceedings. Methodically, it describes procedures related to
financial intelligence in attaining and analysing intelligence information regarding the prop-
erty benefit acquired through criminal activity. The authors tried to show that intelligence
procedures can be fully used also in financial investigations.

The practical approach of the police authorities in financial investigation is discussed in
the section ,,Methodology of the financial investigation and its function in the criminal pro-
ceedings”, which is divided into three subsections — financial investigation prior to the com-
mencement of operations of the criminal proceedings in the stage of verification and, the
investigation stage itself.

The next chapter contains the analysis of the Financial Analytical Unit of the Czech
Ministry of Finance in order to highlight the most common offenses from which perpetrators
obtain economic benefit, and the most common methods of money laundering.

The sixth chapter is methodically developed approach used by the police abroad to ob-
tain information on benefits from crime activities.

The next chapter deals with the question which has not yet been solved, namely the one
related to the financial investigations in the case of anonymous transactions of shares.

In the last chapter, it is shown that even non-payment of taxes can be regarded as a property
benefit gained by crime activities.

Primarily, the publication is not a work that would theoretically elaborate the issue of
financial investigations in criminal proceedings. The authors tried to show that when the
procedural steps of financial survey correspond to the processes of the criminal proceedings,
one can manage not only to locate and secure the benefits from crime activities, but also to
identify and document all facts that can be used as evidence in convicting criminal offenders.
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policejniho vzdélavani, feSeni mimoradnych udalosti, financniho Setfeni a Setfeni vynosu
z trestné Cinnosti. Na Vysoké Skole finan¢ni a spravni byl v letech 2012-2015 ¢lenem fesi-
telskych tym@ vyzkumnych projektii v rdmci bezpe¢nostniho vyzkumu MV CR.
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Il FINANCIAL INVESTIGATION IN CRIMINAL PROCEEDINGS

This book, which has been created in accordance with the Methods of Evaluating the
Results of Research Organisations and Evaluating the Results of Completed Programmes
(applicable for 2013 to 2015), approved by the Resolution of the Government of the Czech
Republic of 19 June 2013,' is one of the outputs of the “Security Research for State’s Needs
in 2010-2015” programme? and is a result of scientific research conducted by a research
team, essentially composed of the collective of authors.

The creation of this book has been based on general requirements for scientific know-
ledge. Therefore general theoretical scientific methods, notably inductive and deductive rea-
soning methods, analysis and synthesis, and comparison, were used while dealing with sub-
issues of financial investigation. In addition to these methods, selected empirical methods
such as the studying of documents (legislation and other regulations), statistical methods
and case studies were used. The hypothesis used while preparing this book is based on the
proposition that financial investigation is not primarily intended solely for uncovering the
financial position of offenders and proceeds of crime but that its outcomes can also be used
in proving crimes. Conclusions or possible trends of the application of processes and phe-
nomena in new methods of financial investigation (such as financial intelligence) while re-
covering proceeds of crime and clarifying the relationship between criminal proceedings
and financial investigation are the core of this book.

! Methods of Evaluating the Results of Research Organisations and Evaluating the Results of Completed Pro-
grammes (applicable for 2013 to 2015), approved by the Resolution of the Government of the Czech Republic
of 19 June 2013. Available at: http://www.mff.cuni.cz/fakulta/lib/metodika2013.pdf

2 With a VF identification code, the programme was approved by Resolution of the Government of the Czech
Republic No. 49 on 12 January 2009.
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1l Introduction
- Legal Background
of Financial Investigation

A financial investigation of targeted persons® implemented by a police authority mostly
aims to produce a complete asset profile of such persons. Detected and identified financial
circumstances of the targeted persons then form the basis for a decision adopted in the crim-
inal proceedings, which aims to freeze such assets, often regardless of whether a particular
natural or legal person has acquired these assets legally or by the investigated, checked and
examined criminal conduct.

In the present monograph we will strive to show that to be effective, i.e. to result into
recovery of a property advantage acquired by crime, the financial investigation (inquiry)
must meet certain standards and be conducted in accordance with the law, especially with
the Code of Criminal Procedure.

The current wording of the Code of Criminal Procedure with respect to identifying property
advantages from crime is not adequate to actual developments in the sphere of economic and
other crime. At present, there is no effective legislation to identify financial circumstances of
offenders. The general obligation expressed in s. 91(1) of the Code of Criminal Procedure,
the purpose of which is to ask the accused during the interrogation about his/her family,
property and income circumstances within an extent necessary to determine the type and
terms of the punishment, is insufficient in relation to the need for proper and timely investi-
gation of the financial circumstances of the offender. The inadequacy of the legislation is
especially true in relation to perpetrators of serious and extensive economic crime or organ-
ised crime, where specialised and time-consuming investigation measures often prevent
a simultaneous examination of the financial circumstances of the offender (offenders) and
other targeted parties. This situation allows offenders to get rid of any property advantage
obtained by crime or even their lawful property by timely transferring it to third parties,
encumbering third parties’ assets with fictitious rights, executions, etc.).

The Code of Criminal Procedure requires that the prosecution, i.e. the pre-trial stage of
the case, prove material circumstances allowing to determine consequences, in particular the
amount of loss caused by the offence and the amount of unjust enrichment (s. 89(1)(e), Code
of Criminal Procedure). Proving a property advantage obtained through crime or an amount
of loss caused by crime must be made in an extent enabling to determine reliably the facts for
a concrete decision, for example, for imposing a penalty of forfeiture of things and other
asset values obtained by crime, etc. The actual practice, however, shows that proving a property
advantage from criminal activities is rather a unique act of the police, than the rule.

The issue of financial investigation within the forensic science that explores the rules of
origin, duration and perishing of traces and other forensically relevant information on of-
fences committed* is not developed at all. In criminological practice, the financial investiga-
tion is not sufficiently used as a practical technique for finding, collecting, documenting and

3 A targeted person means a natural or legal person suspected of having obtained or possibly having obtained
a property advantage (proceeds of crime) by criminal activities, or having caused a loss to persons injured by
the crime.

4 STRAUS, J. et al. Kriminalistickd metodika. Second extended edition. Plzefi: Vydavatelstvi a nakladatelstvi
Ales Cengk, 2008, p. 13.
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Il FINANCIAL INVESTIGATION IN CRIMINAL PROCEEDINGS

examining such traces. However, a financial investigation may help detect many traces asso-
ciated with the offence (e.g. traces in databases of financial institutions, etc.) or with the
person of offender (e.g. the crime motive). For example, basic components of the forensic
characteristics of a criminal offence include the way of committing the criminal offence,
with this having the greatest effect on the process of creating traces and thus also on the
possibility of identifying the criminal offence. This is an interrelated system of the offen-
der’s action and the way in which the offender chooses or takes advantage of the objective
conditions and resources when preparing, committing and concealing a criminal offence.’
The concealment of the criminal offence also includes concealing the property advantage
that the offender has acquired through such offence. Therefore, detecting and documenting
the property advantage (proceeds) of the crime will lead not only to seizing and recovering
the property advantage but also to gathering the evidence items that may include information
conducive to proving the offender guilty (but only if procedural arrangements are observed).

The aim of the authors is not to answer all the questions related to the issue of recovering
proceeds of crime, they rather try to highlight issues that are currently often discussed by the
police.

In the following text we will strive to find some answers related to financial investiga-
tions, especially in the field of terminology, where even after approximately 15 years from
the time, when the former financial police began to deal with these issues in more details,
numerous concepts are still being interpreted inconsistently within the context of the police
practice. Basic concepts and processes, that are not yet clearly accepted within the police
and judicial practice, include namely the following:

— proceeds of crime, creation and forms of proceeds,

— identification of proceeds of crime,

— financial investigation and contents (subject-matter) thereof,

— relationship of criminal proceedings and financial investigation,

— stages of financial investigation,

— financial investigation methodology and its function in criminal proceedings,

— financial intelligence.

1.1 Proceeds of crime

At the present time, proceeds of crime are most frequently defined as any property de-
rived or acquired, directly or indirectly through the commission of an offence. Property
means assets of any type, whether corporeal or incorporeal, movable or immovable, tangible
or intangible, and legal documents or instruments evidencing title to or an interest in such
assets®. Similar definitions of the proceeds of crime are provided by the United Nations

> STRAUS, J. et al. Kriminalistickd metodika. Second extended edition. Plzeii: Vydavatelstvi a nakladatelstvi
Ales Cenék, 2008, pp. 15-19.

¢ International standards on combating money laundering and the financing of terrorism & proliferation FATF
Recommendation. February 2012. Available at: http://www.google.cz/url?sa=t&rct=j&q=&esrc=s&source=
web&cd=1&cad=rja&uact=8&ved=0CCAQFjAA&url=http%3 A %2F%2Fwww.mfcr.cz%2Fassets %2Fcs%2Fmedia%
2FMetodika_2013-08-19_Doporuceni-FATF-z-unora-2012_oprava-formtovn.pdf&ei=hSPwVOqqE4PPPb-
VgMgH&usg=AFQjCNHOx20Vy9tviPyVe2qxtZG0OrahaA
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INTRODUCTION - LEGAL BACKGROUND OF FINANCIAL INVESTIGATION [l

Convention against Transnational Organized Crime (published under No. 75/2013 in the
Collection of Communications of the Ministry of the Interior) — Article 2(e) and the United
Nations Convention against Corruption (published under No. 105/2013 in the Collection of
Communications of the Ministry of the Interior), Article 2(e) where ,,proceeds of crime*
mean any property derived from or obtained, directly or indirectly, through the commission
of an offence. Directive 2005/60/EC of the European Parliament and of the Council on the
prevention of the use of the financial system for the purpose of money laundering and terror-
ist financing in chapter 1 Article 3(3) defines ,,property* as assets of every kind, whether
corporeal or incorporeal, movable or immovable, tangible or intangible, and legal docu-
ments or instruments in any form including electronic or digital, evidencing title to or an
interest in such assets’.

Act No. 253/2008 Coll., on selected measures against legitimisation of proceeds of crime
and financing of terrorism, indirectly defines the concept of proceeds of crime in the defini-
tion of the legitimisation of proceeds of crime, which means ,,...an activity performed to
conceal the illicit origin of any economic advantage resulting from crime with the intention
to present the illicit proceeds as legal income*®,.

Criminal law, according to s. 70 (1)(c) understands proceeds as a thing or other asset
value ,,...which the offender obtained by committing a criminal offence or as a reward for
such an act or which the offender, if only in part, obtained in return for a possessed item or
other asset as specified under paragraph c), unless the value of the possessed item or other
asset under paragraph c) is negligible with regard to the value of the possessed item or other
asset obtained*®. Comments to s. 70 of the Criminal Code define proceeds of crime as any
seizable economic benefit or advantage, including profits from crime!'.

For the purpose of the police practice we prefer to define proceeds of crime as a property
advantage, which appears in a form of:

1. A specific thing or other asset value, which has been acquired or obtained through
a criminal offence or as a reward for such an act, including things and other asset values
acquired subsequently for such things or assets, which manifests itself in the property of
the offender (or other natural or legal persons) by an increase in this property. No preced-
ing owner (proprietor) of the thing (other asset value) exists or the transfer of title to the
thing to the investigated person (offender) constitutes a part of a criminal offence (bri-
bery, reward for a committed criminal offence).

2. A thing (other asset value), taken from the original owner by a criminal offence (theft,
fraud, embezzlement etc.).

3. Missing reduction in the offender’s property (i.e. by tax evasion), which would have
otherwise occurred through compliance with the tax obligation.

The basic condition for characterising the above specified things (other asset values) as
proceeds of crime is the possibility of sanctioning them by a forfeiture of the thing (other
asset value) or a preliminary seizure of the thing (other asset value) or by returning the item
to the original owner already during the pre-trial proceedings.

7 Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention of
the use of the financial system for the purpose of money laundering and terrorist financing, chapter 1, Article
3(3)

8 Act No. 253/2008 Coll., on selected measures against legitimisation of proceeds of crime and financing of
terrorism, s. 3(1)

2S. 70(1)(c), (d) and s. 101(2) of Act No. 40/2009 Coll., Criminal Code.

10 SAMAL, P. et al. Trestni zékonik, First edition, Praha: C. H. Beck, 2009, p. 1067.
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In some cases a thing produced by a crime will not manifest itself by an increase in the
investigated person’s property, e.g. alcohol produced illegally. In such case we can talk about
potential proceeds of crime. Such proceeds become real only as a consequence of an illegal
transaction — by selling the illegally produced alcohol, where the property advantage be-
comes obvious.

Specific proceeds from crime take the form of things or other asset values. In legal terms,
a thing means any item other than a person, serving the needs of the people. The Civil Code
also differentiates things corporeal and incorporeal. A thing corporeal means a controllable
part of the outer world, which has the character of an independent subject; things incorporeal
consist in rights, the nature of which allows so, and other things without material substance'.
A thing must be individually determined, existing at the time of the judgement'2. According
to s. 134 a thing means also controllable forces of nature and book-entered securities and
funds in bank accounts.

These things corporeal (or controllable forces of nature, book-entered securities and funds
in bank accounts, as the case may be) must be eligible to be an object of ownership'® and
have a certain use value for the owner, i.e. must serve to satisfy a need of the owner. Securi-
ties in certificated form or funds in cash are considered movable things.

Other asset values mean property rights or other valuable assets other than things'*.
Specifically, other valuable asset that does not constitute a thing is any value, which can be
expressed in monetary terms (e.g. know-how — technical, production, commercial and other
economic knowledge and expertise). Furthermore, assets include ownership interests in com-
panies and cooperatives, silent partnership contributions, etc. Proprietary rights mean any
rights valuable in monetary terms, in practice namely claims, because the nature of a claim
enables an assignment’, use as collateral'® or pledge thereof, even as a future claim'”. Pro-
prietary rights also include rights to receive dividends from shares held, income from copy-
right, etc. Similarly, this also applies to funds in a bank account, which are generally classi-
fied as receivables, i.e. proprietary rights'®.

An unambiguous definition of ,,proceeds of crime* is especially important because it will
allow law enforcement authorities to specifically seize and recover such proceeds. This will
help avoiding situations where a seizure resolution of a police authority (prosecutor) is can-
celled subsequently by a decision of the prosecutor (judge) due to ambiguity and vagueness
of the definition of proceeds of crime on the basis of a complaint lodged by the accused
(defendant).

To become proceeds of crime, a specific thing (a separate item) or other asset value must
have been obtained by the offender through a specific crime or as a reward for such specific
crime.

1" Sections 489 and 496 of Act No. 89/20012 Coll., Civil Code.

12 NOVOTNY, E,, RUZICKA, M. et al. Trestni kodexy. Praha: Eurounion, 2002.

13 The requirement of eligibility for being an object of ownership results from the provisions of the Criminal
Code on sentencing and execution of punishments, which stipulate for penalties affecting the offender’s pro-
perty that the thing (asset) must belong to the offender (s. 135).

145, 134 of Act No. 40/2009, Criminal Code.

15 Cf. 5. 524 et seq. of the Civil Code.

16 Cf. 5. 544 et seq. of the Civil Code.

17 Cf. 155(3) of the Civil Code.

18 See SAMAL, P., PURY, F., RIZMAN, S. Trestni zikon. Komentaf. II. dil. Sixth supplemented and revised
edition. Dodatek. Praha: C. H. Beck, 2008. pp. 159 et seq.
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A thing or other asset value obtained through a criminal offence means an asset produced
through a criminal offence (producta sceleris), e.g. counterfeit money according to s. 233,
counterfeit work of art according to s. 271, produced narcotic or psychotropic substance
according to s. 283, and an asset acquired through a criminal offence (scelere quaesita), e.g.
received property advantage according to s. 257(1) (c), accepted bribe according to s. 331.
In both cases (production or other acquisition) an acquisition of such thing or other asset
value may constitute an element of the body of crime, for example acceptance of a property
advantage according to s. 257(1) (c) or an element of the so-called qualified body of crime,
e.g. in accordance with s. 256(2) (c); however, this may not be applicable in other cases.
Proceeds of crime include also things or other asset values obtained by the offender as a reward
for a criminal offence, either prior to or after committing it. An existence or non-existence of
a prior agreement on the reward does not constitute a material fact. By definition, the pro-
ceeds may not consist in an incorporeal reward or benefit'®.

According to the Criminal Code, secondary proceeds of crime may also consist in things
or other asset values that the offender has acquired for things or other asset values obtained
through a criminal act or for things or other asset values obtained as a reward for a criminal
offence.

Proceeds of crime can also consist in things or other asset values that the offender has
acquired as a result of an investment of primary (original) yields in production or business
activities. In such case we call it secondary proceeds of crime.

In the case of the above forms of proceeds from crime, things or other asset values that
the offender has acquired may lack an original owner (e.g. when the thing was produced
through a criminal offence as a newly created item), or the original owner of the thing or
other asset value may be an accomplice or participant in the offender’s crime (e.g. bribe,
reward for committing a crime, etc.).

Proceeds of crime can also involve things or other asset values that the perpetrator has
acquired (obtained) through a criminal offence to the prejudice of another natural or legal
person (e.g. by a crime of theft, fraud, embezzlement, etc.) acting as the possessor (landlord,
tenant, etc.) of the things or other asset values. This natural or legal person is in a position of
a party injured by the offence.

1.2 Creation of proceeds of crime”

From an economic (corporate) point of view, proceeds of crime consist of material flows
in monetary terms. This means that these proceeds do not inevitably have a form of cash-
flow instruments. Cash flows may accompany, precede or follow material flows. Corporate
revenues are the produced and sold outputs serving to satisfy human needs, expressed in
monetary terms.

Proceeds of crime in the form of a thing or other asset value may, as indicated above,
arise essentially in two ways — by illegal productive activities or provision of services and by
illegal transactions. An obligatory condition for a creation of revenues from these activities
is that their implementation will accomplish elements of a crime.

19 SAMAL, P. et al. Trestni zdkonik, First edition, Praha: C.H.Beck, 2009, p. 802.
2 DVORAK, V. et al. Vynosy z tresté cinnosti. Praha: Scientia, spol. s r.o., 2010, pp. 39-43.
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a) Creation of proceeds by illegal activity (illegal provision of services)

Revenues produced by illegal activity may arise basically in two ways, namely:
« illegal production of legal goods (illegal provision of legal services) and
 producing illegal (forbidden) products or providing illegal services.

Illegal production of legal goods (e.g. supplies for breeders) or illegal provision of legal
services (e.g. legal consultancy) means that the offender carries out these activities without
the necessary authorization required by the legislation. The scope and intensity of the illegal
production and services must distort an interest protected by criminal law (e.g. the duration
of production activities or services, the amount of the property advantage etc.). Revenues
from the sale of such products or services can be considered proceeds of crime, if there is
a final conviction of offenders for a specific criminal offence (e.g. unauthorized trading,
infringement of trademark and other IP rights etc.).

In the case of producing prohibited products or providing illegal services the production
(service) in itself constitutes a criminal offence (e.g. manufacturing of weapons, drugs, coun-
terfeit money, offering abortions outside medical facilities, etc.). The produced thing or re-
venues from the services offered become automatically proceeds of crime.

b) Creation of proceeds by illegal transactions

In terms of institutional economics a transaction is ,,any act of exchange or transfer be-
tween the parties to the contract, which may be natural or legal persons‘?!. In terms of creation
of the proceeds of crime a transaction can be methodologically divided into two levels. The
first level comprises an illegal transaction (exchange) with legal products (e.g. selling legal
merchandise without a due authorization) and the second level refers to a prohibited transac-
tion, where the prohibition applies to the transaction itself (e.g. theft, human trafficking).

In the case of an illegal transaction with illegal products (things and other asset values)
proceeds of crime constitute a property advantage gained through the transaction, however,
less the actual costs incurred, namely the value of the materials used, value of the energy
consumed in carrying out illegal activities, transport costs of materials or manufactured goods,
cash expenses incurred by the offender (travel and accommodation) etc.?? Also, payments of
taxes levied do not provide any gain for the offender, therefore tax payments cannot be
regarded as a benefit within the meaning of the relevant elements of a criminal act in relation
to revenues from operations, which constitute the body of the crime.?

In the case of a prohibited transaction (human trafficking, etc.), proceeds of the crime
must be understood as an overall property advantage (without deducting expenses because
these expenses were intended for a criminal activity).

2l MLCOCH, L.. Instituciondlni ekonomie. Praha: Univerzita Karlova v Praze. Nakladatelstvi Karolinum, 2005.
p. 3L

22 MLCOCH, Z. Co je to neopravnéné podnikéni - definice, tresty, podstata trestného ¢inu. [Cit. 2.3.2015].
Available at www: <http://www.zbynekmlcoch.cz/info/pravo/co_je_to_neopravnene_podnikani_definice_tresty
_podstata_trestneho_cinu.html>

23 Resolution of the Supreme Court of the Czech Republic, file No. 5 Tdo 136/2008, of 11 June 2008. Available
at: WwWWw.epravo.cz
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1.3 Identification of proceeds of crime

Identification of the proceeds of crime is a process to determine whether a property ad-
vantage of a natural or legal person (particular thing or other asset value) was, although
indirectly, obtained through a criminal offence or as a reward for a commission thereof.*

Every thing (other asset) has its own characteristics (identification elements) acquired at
the time of its creation and throughout its existence (form, value, source activity, source
transaction, flows, property). These characteristics can be divided by the occurrence into
constant and variable.

Constant elements arise at the moment of creation of the proceeds and are unchangeable.
Constant elements of the proceeds of crime include source activities (thing or other asset
value produced or acquired through an offence or received as a reward for an offence), source
transactions (property advantage gained in an illegal transaction with legal items or in pro-
hibited transactions) and ownership (e.g. by theft the offender does not acquire the title to
the stolen thing).

Variable features, which may change during the continued existence of the proceeds,
include those created or changed during the continued existence of the proceeds. Specifical-
ly, this refers to the form (the offender or another person sells manufactured drugs and the
benefit turns into cash, the offender buys a movable thing for an accepted bribe etc.), the
value of proceeds (the value varies mainly according to demand, supply and costs) and the
flows (different kinds of transactions), during which both the form and value of the proceeds
may change and the course may become hidden (benefits gained through a criminal offence
appear to be the offender’s legal property). Variable elements of the proceeds of crime can
also include the ownership title thereto. As an indication, it may be noted that an ownership
title is understood as the sum of several partial rights, particularly the right to hold the thing,
the right to use the thing, i.e. to enjoy it, taking the relevant fruits or other benefits, and
finally, the right to dispose of the thing. According to the Criminal Code, the court may
impose a sentence of the forfeiture of things or other asset values (proceeds), only if the
thing or other asset value belongs to the offender. Section 135 of the Criminal Code implies
that things or other asset values belong to an offender (or another person), if the offender at
the time of the decision owns them, the things or assets are a part of the offender’s property
or the offender de facto disposes of them as an owner or possessor and the legitimate owner,
owner or possessor of such things or other asset values is unknown. However, acquiring
things through an offence does not constitute an acquisition of the ownership title to the
thing. Therefore, even if the offender has been enriched by having produced the thing, which
constitutes proceeds of crime (newly created thing, no previous owner of the thing exists),
the offender does not acquire the ownership title thereto. The offender does not become the
owner also in case that a thing acquired by a criminal offence (e.g. theft) has previously been
owned by someone else®.

During the identification of proceeds of crime, the police authority must assess and legal-
ly classify all the elements of such proceeds, with an emphasis on constant ones. For assess-
ment and identification of a certain thing or other asset values as the proceeds of crime the
source (origin) thereof will be crucial. Even in the case of obtaining a property advantage in

2 DVORAK, V. et al. Vynosy z trestné &innosti. Praha: Scientia, spol. s r.0., 2010, pp. 66-70.

25 Certain exceptions in acquiring ownership of things obtained by a criminal offence exist in cases where the
natural or legal person acquires the thing in good faith. For more details see the relevant provisions of the
Civil Code.
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the form of non-diminishing own property of the offender, it is necessary to clearly qualify
on the basis of which legal fact this ,,non-diminishment* occurred and whether the fact is
related to any criminal activity. This can be done only by a law enforcement authority. An
expert has to assess the value of the thing or other asset value obtained through an offence or
the extent, within which the offender’s property would diminish, if he/she had properly ful-
filled his/her obligations.

The identification of proceeds of crime is to be implemented in two phases:

In the first stage an object (economic) identification must be performed to determine the
manner of creation of the thing or other asset value obtained through an offence, whether it
has been produced by a criminal offence or obtained as a property advantage through a crime
or as reward for a criminal offence or whether it has been dispossessed from a rightful owner
(holder, etc.).

In the second step, a legal identification must be performed, i.e. whether the method of
acquiring this thing or other asset value was as a direct result of acts accomplishing elements
of the crime, which the criminal proceedings have been commenced for.

The actual identification process will differ according to the specific form of the thing
(other asset value) suspected to constitute proceeds of crime. The procedure chosen by the
police authority in identifying funds in a bank account (based on an analysis of financial
flows and detecting the origin of the funds) will differ from the approach applied to immov-
able or movable assets. The crucial point in the identification will be to identify (determine)
a natural or legal person (the original owner or authorized holder), to whom the concerned
thing (other asset) belonged before the commission of the offence or to determine that the
thing did not exist and has been produced through a criminal offence.
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2l Financial Investigation
and Contents (Subject-Matter)
Thereof

Incorporation of the concept of financial investigation into the Code of Criminal Proce-
dure as an obligatory duty of the police authority for the cases when the offender gained (or
attempted to gain) any property advantage or caused any harm, would contribute to solving
problems connected with seizing assets held by offenders.

According to International standards on combating money laundering and the financing
of terrorism & proliferation a ,,financial investigation® means an enquiry into the financial
affairs related to a criminal activity, with a view to:

* identifying the extent of criminal networks and/or the scale of criminality;

* identifying and tracing the proceeds of crime, terrorist funds or any other assets that are, or
may become, subject to confiscation; and

* developing evidence which can be used in criminal proceedings®.

The mentioned standards define also the concept of a ,,parallel financial investigation®,
which refers to conducting a financial investigation alongside, or in the context of,
a (traditional) criminal investigation into money laundering, terrorist financing and/or pred-
icate offence(s). Law enforcement investigators of predicate offences should either be au-
thorised to pursue the investigation of any related money laundering and terrorist financing
offences during a parallel investigation, or be able to refer the case to another agency to
follow up with such investigations.

The Czech law does not contain the concept of financial investigation, therefore pursuing
thereof is not obligatory for the law enforcement authorities.

For the needs of police authorities entrusted with investigating the issue of financial
investigations is covered by a binding guideline issued by the Police President.”” This Gui-
dance defines financial investigation as a process of searching, documenting and seizing
proceeds of crime or other asset values?® and elaborating a property profile for the purpose
of execution of a sentence or a protective measure® or securing a claim of the injured party
in criminal proceedings®, and the following tasks related to the custody of such seized prop-
erty’!). A financial investigation can be performed by a police officer charged with criminal
proceedings, where a property damage has been caused or a property advantage has been
obtained (hereinafter the ,,investigation officer*), since the time of initiation of the criminal

% International standards on combating money laundering and the financing of terrorism & proliferation (FATF
Recommendation). February 2012. Available at: http://www.google.cz/url?sa=t&rct=j&q=&esrc=s&source=
web&cd=1&cad=rja&uact=8&ved=0CCAQFjAA&url=http%3A%2F%2Fwww.mfcr.cz%2Fassets%2Fcs %
2Fmedia%2FMetodika_2013-08-19_Doporuceni-FATF-z-unora-2012_oprava-formtovn.pdf&ei=
hSPwVOqqE4PPPb-VgMgH&usg=AFQjCNHOx20Vy9tviPyVe2qxtZG0OrahaA

27 Binding Guideline of the Police President No. 174 of 12 September 2011, on conducting financial investiga-
tions in criminal proceedings.

28 S. 79f, Act No. 141/1961 Coll., on criminal procedure (Code of Criminal Procedure).

¥ Ss. 66, 67, 70 to 72, 101 and 102, Act No. 40/2009 Coll.

30°S. 47, Act No. 141/1961 Coll.

31 Act No. 279/2003 Coll., on enforcement of seizure of assets and items in criminal proceedings and on amend-
ments to certain acts.
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proceedings®. The officer thoroughly identifies and seizes proceeds of crime and considers
possibilities of freezing the property for the purpose of securing a substitute value, satisfy-
ing the legitimate claims of the injured party or imposing a sentence of the forfeiture of
assets®. For these purposes, the officer assesses suitability of the financial investigation and
the extent and method thereof, if required. In cases where a financial investigation is advis-
able and the extent thereof is not manageable for the investigation officer, the officer may
request a specialist from a special unit or section within his/her organisational structure, or
a relevant specialist team, to perform the investigation. The Guideline divides financial in-
vestigation types into accelerates investigations, focused on searching, documenting and
seizing the proceeds of crime, evidence in criminal cases and, if necessary, elaborating par-
tial asset profiles of examined persons, and complex investigations, that include searching,
documenting and seizing the proceeds of crime, elaborating analyses and detailed asset pro-
files of examined persons and evidence in the criminal cases. At the same time the Guideline
mentions also procedures for conducting financial investigations in various stages of crimi-
nal proceedings.

2.1 Relationship of criminal proceedings
and financial investigation

As mentioned above, the concept of financial investigation is not explicitly regulated by
the Code of Criminal Procedure. The financial investigation as part of the criminal proceed-
ings is implemented by procedural actions undertaken in accordance with the Code of Crim-
inal Procedure (after commencement of criminal procedure, after notice of accusation). For
example, in the so-called pre-trial stage the police authority is not allowed to take advantage
of privileges under the Code of Criminal Procedure to identify and detect any property ad-
vantage of the suspect, therefore the authority has to proceed in accordance with other legal
norms (Police Act) or examine financial positions of suspected persons on the basis of pub-
licly available sources. The police task force charged with the fight against terrorism may in
accordance with s. 71 of the Police Act for the purpose of preventing and detecting specific
threats of terrorism require the relevant legal or natural persons, to the extent necessary, to
provide information that the police would be otherwise allowed to request only after having
commenced an act within criminal proceedings (e.g. location data, data on the use of elec-
tronic means of payment, information on the time and place of the provision of health serv-
ices). Pursuant to s. 71a of the Police Act a specialised police unit designated by the Police
President for the purpose of initiating criminal proceedings shall be authorised to ask the tax
administrator for information obtained within the administration of taxes, if necessary for
performing a specific task in the fight against corruption, terrorism, organised crime, tax,
financial and serious economic crime and legitimisation of proceeds from crime. The police
authority (specialised unit of the Police of the Czech Republic) requires such information on
the basis of an issued authorisation — certificate of special designation, by which a police
officer from the specialised police unit demonstrates his/her assignment to the unit and his/
her authority to request information necessary for the proceedings within areas defined by
the law*. A certificate of special designation shall be issued on the basis of an agreement on

w
b

2 S. 158(3) of Act No. 141/1961 Coll.
3 Ss. 78791, ss. 47 and 347 of Act No. 141/1961 Coll.
Guideline of the Police President No. 143 of 7 July 2014 on requesting information from tax administrators.
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cooperation, exchange of information and coordination between the Ministry of Finance and
the Ministry of Interior dated 11 April 2014. The provision of information under the men-
tioned section of the Police Act shall not constitute a breach of the confidentiality obligation
set by the Tax Code.

After the initiation of criminal proceedings pursuant to s. 158(3) of the Code of Criminal
Procedure, the police authority is entitled to use almost all authorisations based on individu-
al provisions of the Code. The authority may request relevant authorities to provide informa-
tion covered by the tax and banking secrecy, conduct house searches in order to determine
financial circumstances of the suspects and perform other actions related to seizing things,
where the facts suggest that the things constitute proceeds of crime, etc.

According to s. 12(10) of the Code of Criminal Procedure the criminal proceeding means
a procedure under this Act and the Act on international judicial cooperation in criminal mat-
ters, the criminal prosecution means stages of the proceedings from the initial criminal prose-
cution to the full force and effect of the judgement or the decision of another law enforce-
ment authority and the pre-trial proceedings mean a section of proceedings under this Act
from the drawing up of the record on the commencement of the criminal proceedings or the
performance of urgent and non-recurring acts which immediately precede it, and unless
these procedures are performed, from the commencement of the prosecution to the indictment.

The 3¢ stage is the most important stage of the criminal proceedings. In terms of financial
investigations the most important stage is the pre-trial criminal proceedings, which can be
divided into two stages, namely the verification stage (s. 158(3) et seq., Code of Criminal
Procedure) and the investigation stage (s. 160 et seq., Code of Criminal Procedure).

The pre-trial proceedings perform three basic functions — the search, fixation and verifica-
tion functions. Some publications, however, refer to a more detailed breakdown*. The search
function consists in searching for hidden information on offences committed, where collec-
tion of sufficient credible information is often very difficult. The fixation function of the pre-
trial proceedings involves procedural capturing (fixation) of evidence for judicial proceedings,
to avoid an impending destruction or harm of the evidence. The verification (filter) function
of the pre-trial proceedings is intended to prevent accusation of persons, the suspicion of crime
for which has not been justified sufficiently. Some authors suggest also another function,
a diversion one. The diversion function expresses the desire to avoid traditional settlement of
the case within a trial in less severe (sporadic) cases and to replace the trial with so-called
diversions. It is a sort of alternative settlement of minor offences with the aim to simplify and
speed up the process of dealing the case and to acquire other desirable effects.

The mentioned functions of the criminal proceedings can also be applied to financial
investigations. In this case, the search function of the financial investigation would consist in
detecting hidden information on property advantages from criminal activities and, if a loss
has been caused by the offence, on the legal property of the suspect, from which such dam-
age would be covered. The fixation function of the financial investigation would involve
freezing the identified property advantage, and after the initiation of the prosecution stage
also securing the victim’s claim for damages caused by the crime. The purpose of seizure
measures is to prevent the investigated entities to hide relevant assets (things and other asset
values) out of reach of the law enforcement authorities and to frustrate the execution of
expected penalties or preliminary measures (forfeiture of things or other asset values, forfei-

35 MUSIL, J., KRATOCHVIL, V., SAMAL, P. et al., Trestni prdvo procesnt, Third revised edition, C. H. Beck,
2007, p. 536.
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ture of substitute values, forfeiture of property or a preliminary measure ordering confisca-
tion of a thing or other asset value). The essence of the verification function of the financial
investigation would be to prevent the penalty or a preliminary measure from affecting only
the property advantage acquired through crime or as a reward for crime and to crime and to
settle the claim of the injured party by compensation from the legal property of the offender.

2.2 Stages of financial investigation

According to the Code of Criminal Procedure the law enforcement authorities must act
so that criminal acts are properly identified and their offenders are punished fairly under the
law. This means that the criminal proceedings shall always be conducted against a person
(natural or legal) suspected of having committed a criminal offence. Criminal proceedings
without the involvement of the suspect are only possible in the early stages of pre-trial pro-
ceedings (e.g. in the case of a filed a criminal complaint ,,against an unknown perpetrator®).
The criminal proceedings therefore will not commence and cannot be initiated solely for the
purpose of recovery of proceeds of crime.

A financial investigation can be divided into the following stages according to the period
when it is initiated and implemented:

1. A financial investigation conducted prior to the commencement of criminal proceedings
— the individual acts of the financial investigation are conducted covertly — the basic
method of gaining knowledge on property advantages from crime consists in financial
intelligence. The financial intelligence stage is initiated when the police authority finds
facts, e.g. from a notification pursuant to s. 8(1), second sentence, or a filing under s. 59
of the Code of Criminal Procedure or through own investigative activities of the police,
suggesting that a property advantage of a person (natural or legal) may constitute pro-
ceeds of crime. The result is a preliminary list of investigated assets, including relevant
links to sources of information.

2. A financial investigation conducted prior to the commencement of prosecution (after
making a record about the initiation of criminal proceedings to clarify and verify the
facts reasonably indicating that a criminal offence has been committed, pursuant to
s. 158(3) of the Code of Criminal Procedure); in compliance with the terminology of the
Code of Criminal Procedure at this stage we may refer to financial verification. This
phase starts by making an official record on the commencement of criminal proceedings
and terminates by a start of criminal prosecution of a particular offender. The main pur-
pose of this stage is to verify the information and knowledge gained through financial
intelligence and to supplement the preliminary list of investigated assets with things that
could not have been obtained in the preceding stage (e.g. by searches of premises and
other surveys). This results into the identification and documentation of the proceeds of
crime and in a property profile of the investigated person and into freezing the proceeds
and legal property of the offender (other person) for the purpose of the sentence (measure)
in a form of forfeiture (seizure) of things and other asset values, or forfeiture of property.

3. A financial investigation after commencement of prosecution (if reasoned facts found in
accordance with s. 158 suggest that a criminal offence was committed and a sufficiently
justified conclusion has been made that the crime was committed by a particular person,
the police will immediately initiate prosecution of such person as the accused); again in
compliance with the terminology of the Code of Criminal Procedure at this stage we may
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refer to financial investigation. The financial investigation shall be initiated by
a notification of accusation to specific person for a specific offence (offences) and the
purpose of this stage is to demonstrate that the identified proceeds of crime have been
obtained through the offence, which the accusation refers to. The result is an unambigu-
ous identification of the proceeds of crime, the list of which should be included in the
charge sheet, submitted by the police authority to the supervising prosecutor. At this
stage it is also necessary to seize legal property of the offender to secure the victim’s
claim for damages with respect to a loss caused by the crime and for the purpose of an
imposed sentence of the forfeiture or financial penalty pursuant to s. 344a of the Code of
Criminal Procedure.

In the period prior to the commencement of criminal proceedings the police officer shall
act on his/her own initiative or on the initiative of any other person or authority and in order
to gain knowledge about the criminal activities he/she finds, detects and, if necessary, docu-
ments facts suggesting that a crime has been committed. Within the financial intelligence
this would refer to collecting facts on possible property advantage (profile) of persons sus-
pected of crime or on origin of property from unknown sources, on the basis of a complaint,
notification, own activities, filing under s. 59 of the Code of Criminal Procedure etc.), sug-
gesting that a crime has been committed, by which the offender gained or could gain a property
advantage. Because no criminal proceedings have been instigated so far, the police authority
conducting the financial investigation must proceed under legislation other than the Code of
Criminal Procedure. In this case the police authority would apply Act No. 273/2008 Coll., on
the Police of the Czech Republic (ss. 69 and 72) using the authority and means stipulated
therein (namely the procedure according to ss. 61 — providing explanation, 62 — making
arecord, 63 — proof of identity, 66 — obtaining information from records, 68 — search for
persons and things). In specified cases, the police authority referred to in ss. 71 and 71a shall
be authorised to obtain at this stage of the financial investigation also financial data relating
to bank secrecy, tax procedure, or data from electronic communications. The provision of
information under the mentioned provisions shall not constitute a breach of the confidential-
ity obligation set by the Tax Code. When obtaining knowledge on property advantages from
crime the police officer conducting the financial investigation at this stage shall be entitled to
use supportive operative and investigative means, namely an informant (s. 73), undercover
instruments (s. 74), undercover documents (s. 75), security technology (s. 76) and special
funds (s. 77).

Essential elements of the various financial investigation methods at this stage consist in
their covertness and pro-activeness, to prevent obstructing subsequent financial investiga-
tion procedures under the Code of Criminal Procedure, in particular the seizure (attachment)
of the property advantage derived from crime and subsequent recovery thereof in the judicial
stage of criminal proceedings.

The stage of criminal proceedings before the criminal prosecution is regulated by Act
No. 141/1961 Coll., Code of Criminal Procedure, chapter nine, ss. 158—159b. The basic aim
of the financial verification at this stage is to verify findings on the property advantage gained
by criminal activities, identified by the financial intelligence, and to learn new knowledge
that could not be found covertly and from public sources. An integral part of this phase
consists also in documenting the property advantage from crime and legal assets of the sus-
pect.

In clarifying and verifying facts reasonably indicating that a property advantage has been
obtained by an offence by the crime suspect, the police authority provides the necessary
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documentation and explanations and collects evidence. In doing so, the authority is entitled
(s. 158(3), Code of Criminal Procedure) in particular to:

a) request an explanation from natural persons and legal entities and public authorities,

b) require expert statements from the competent authorities and, if necessary for the assess-
ment of the matter, also expert opinions,

c¢) procure the necessary documents, especially files and other written materials,
d) conduct an examination of the object and the crime scene,

e) as provided in ss. 78-81 of the Code of Criminal Procedure, make decisions and measur-
es outlined in these provisions, i.e., to seize any form of proceeds of crime or legal property
of the suspect as a substitute value for consumed proceeds, etc.

The verification ends with a decision to prosecute a person or in a variety of other ways
(postponement, temporary postponement, referring the case to be heard outside criminal
proceedings).

The criminal prosecution is a part of the pre-trial proceedings that will follow, though not
always, after the verification has been closed as part of the pre-prosecution. The criminal
prosecution is regulated in Title 10 of the Code of Criminal Procedure. Systematically, this
title divides into two parts concerning the commencement of prosecution, the performance
of prosecution, referred to as the investigation, closure of the prosecution. This stage of the
pre-trial proceedings clearly identifies a specific person subject to the criminal proceedings
and the fact and the offence, which the person shall be prosecuted for. A resolution to pros-
ecute therefore commences the investigation stage.

At this stage of the criminal proceedings, the police authority shall act to collect evidence
as quickly as possible and within the required extent, to clarify all the underlying facts rele-
vant to the assessment of the case, including the consequence of the offence. In terms of
financial investigations it is important that the police authority, acting by a financial investi-
gator, proves that the accused has acquired a property advantage through the crime, and to
what extent, and that the property advantage (unjust enrichment) has been obtained by the
criminal offence, which the accused in prosecuted for, including evidence of the damage
caused by the offence (s. 89(1), Code of Criminal Procedure). To prove the source of the
property advantage, i.e. the criminal offence perpetrated by offender, which he/she is prose-
cuted for, the police authority is entitled to use in addition to pre-prosecution procedural
steps also acts according to Title 4, with the exception of those within the exclusive powers
of the prosecutor or judge.

Anything that can contribute to the clarification of the case, particularly statements of the
accused and of witnesses, expert opinions, objects and documents important for the criminal
proceedings and examination of digital footprints in information systems, etc. may serve as
evidence that a particular thing or other asset value have been obtained by a criminal offence
or as areward for the offence, or that the perpetrator, even if only in part, acquired it in
exchange for a thing obtained by crime.

From the above it is clear that although the concept of the financial investigation is not
contained in the Code of Criminal Procedure or any other law, activities and procedures to be
implemented during the financial investigation are anticipated, namely by the Code of Crim-
inal Procedure. Namely the following provisions of the Code of Criminal Procedure will be
material in this respect:

* ss. 78-79 — rendering and seizure of a thing
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79a) — 79f) — attachment of funds in an account with a bank or other financial institutions
(attachment of booked securities, attachment of a real estate, attachment of a thing incor-
poreal, attachment of a substitute value)

s 89(1e) — general provisions

* ss. 158 et seq. — procedure prior to the commencement of prosecution
* 5. 164 — investigation procedure

* s. 344a — enforcement of a financial penalty

* ss. 347 and 348 — enforcement of a forfeiture of assets

Substantive legal pre-requisites for the implementation of financial investigations are set
particular by the following provisions of the Code of Criminal Procedure:

* 5. 66 — forfeiture of assets

* s. 67 — financial penalty — fine

* 5. 70 — forfeiture of a thing or other asset value
* s. 71 — forfeiture of a substitute value

* 5. 101 — seizure of a thing or other asset value

¢ 5. 102 — seizure of a substitute value

The police started to apply full financial investigation procedures at a larger scale in 2001,
when a team called ,,Proceeds* was established in scope of the Unit for Combating Corrup-
tion and Serious Economic Crime of the Criminal Investigation Police. Since that time, the
financial investigation has become an important component of the criminal procedure and
its processes and outcomes are often accepted by prosecutors and judges.

We believe that the time has come when an evaluation of the quality of the financial
investigation should be made and, if required, new concepts should be introduced, (e.g. finan-
cial intelligence, financial investigation) and implemented into the Code of Criminal Proce-
dure and other laws.

Different stages of the financial investigation often overlap in scope of the police practice
upon examining financial circumstances of investigated persons. This means, that in
a particular stage of the financial investigation also procedures relating to another stage may
be applied, taking into account the specific provisions of the Code of Criminal Procedure.
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The requirement for so-called pro-active crime prevention measures is also based on the
fact that a strong motive for committing crimes is the economic strength of crime and the
necessity of detecting these activities at their earliest stages. The high latency of these of-
fences as well as the existing failures in the later criminal prosecution of these offences lead
to the requirement for the police to pursue the earliest detection activities at so-called pre-
crime stages.*

The key characteristics of pro-active procedures consist of the effort to intercept infor-
mation about the possible commission of crime at the earliest stage, using any means, which
also include special means under relevant legislation. And their primary objective is to in-
trude into the targeted environment at a level when so-called primary proceeds are being
generated; when the proceeds of crime are the product of the economic crime.*” Hence it is
evident that financial intelligence, as defined above, is one of the pro-active means, which
can be used at the earliest crime detection stages. It is targeted at the area of generating the
proceeds of crime.

Financial intelligence is a summary of methods used in the stage prior to the commence-
ment of criminal proceedings. Because no criminal proceedings have been instigated so far,
the police authority conducting the financial investigation must proceed under legislation
other than the Code of Criminal Procedure. In this case the police authority would apply Act
No. 273/2008 Coll., on the Police of the Czech Republic (ss. 69 and 72) using the authority
and means stipulated therein (namely the procedure according to ss. 61 — providing explana-
tion, 62 — making a record, 63 — proof of identity, 66 — obtaining information from records,
68 — search for persons and things). In specified cases, the police authority referred to in
ss. 71 and 71a shall be authorised to obtain at this stage of the financial investigation also
financial data relating to bank secrecy, tax procedure, or data from electronic communica-
tions. The provision of information under the mentioned provisions shall not constitute
a breach of the confidentiality obligation set by the Tax Code. When obtaining knowledge
on property advantages from crime the police officer performing operational and search
tasks shall be entitled to use supportive operative and investigative means, namely an in-
formant (s. 73), undercover instruments (s. 74), undercover documents (s. 75), security tech-
nology (s. 76) and special funds (s. 77).

Financial intelligence is not explicitly regulated by any law or other regulation. Its legal
basis can be derived primarily from the Act No. 273/2008 Coll., on the Police of the Czech
Republic. Section 69 stipulates that police officers are required before the commencement of
criminal proceedings to gather facts on crime and to find, identify and possibly document
facts indicating that a crime has been committed.

This action according to ss. 70 and 71 takes place in the so-called targeted environment,
which undoubtedly includes also an environment, where proceeds of crime are produced,
concealed and legalised.

According to s. 71a a specialised police unit may require information from the tax ad-
ministrator to perform its tasks, including in the fight against the proceeds of crime.

3 MUSIL, J. Policejni provokace v teorii, legislativé a judikatufe. Stdtni zastupitelstvi ¢.5/2014 p. 13.
37 DVORAK, V. Transformaéni proces vynosil z trestné &innosti. Vynosy z nezndmych zdrojii a problémy s jejich
odhalovdnim, identifikaci a moZnosti jejich odcerpdni. Praha: Policejni akademie, 2009. p. 8.
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Sections 72—77 regulate supporting operative and investigative means. The Act de-
fines them and sets statutory regulations on the use thereof. The actual use of these instru-
ments is governed by specific binding guidelines issued by the Police President.

The financial investigation as mentioned above is governed by the Binding Guideline of
the Police President No. 174/2011. In terms of financial intelligence, Article 5(3) is impor-
tant, stating that the procedure of a financial investigation consists of several stages, where
the preparatory stage covers ,,operational investigation of the examined persons using sup-

porting operative means®.*®

Thus, although the financial intelligence is not regulated specifically by any law, the
legislation provides especially the regulation of methods and legal institutes used in the
financial intelligence and general specifications of the possible use of the financial intelli-
gence as a preparatory and advance phase of the police activities in the field of detection,
documentation and seizure of proceeds of crime before the start of criminal proceedings.

3.1 Forms of financial intelligence

Forms represent the basic procedure and schedule of financial intelligence activities.
These include, in particular:

— acquisition and initial checks of the information
— check of the information
— processing of the information

Acquisition and initial checks of the information

Financial intelligence is conducted as a continuous gathering of intelligence information
on the targeted environment, where the creation, disguising and subsequent legalisation of
proceeds from crime occur. Within obtaining a piece of knowledge a basic check thereof
must be performed.

Sources of information (places to obtain information) provide information acquired in
the environment directly or as informational content of other actions usable for the financial
intelligence, informants, public sources, records and databases of the Police, records and
databases of other institutions, incidence of offences.

Acquisition, checks and processing of the knowledge take place in the targeted environ-
ment. The targeted environment can also be called operational situations. Targeted environ-
ments generally consist in elements that characterise activities of criminal groups, the envi-
ronment in which the crime is being committed, and activities of the police authority within
this environment.* Typical targeted environments for the financial intelligence include:

» Environments where proceeds of crime are intentionally produced — actual criminal activ-
ities aimed at generating profit. The actual primary activities of criminal groups that are
specifically aimed at committing various forms of property and economic crime. These

3% Binding Guideline of the Police President No. 174 of 12 September 2011, on conducting financial investiga-
tions in criminal proceedings.

39 For details on the specific minutiae of detecting proceeds, see SUGAR, J, et al. Odcerpdvdni vynosii z trestné
¢innosti v praxi orgdnit ¢innych v trestnim rizeni. Praha: Policejni akademie, 2009. p. 33.
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structures can be divided according to the nature of criminal activities and their focus —
theft, manipulation in public procurement, tax crime, credit fraud etc.

* Environments that are specifically linked to the primary crime — the planned concealment
of proceeds from criminal activities and subsequent legalisation thereof. These are struc-
tures built specifically for this purpose, abusing otherwise legal instruments, e.g. payment
systems or acquisition of assets.

» Environments, that by their nature and location within the economy must be used by the
perpetrators in their criminal activities. This means institutions that either due to their
economic activity or in terms of their control duties can come across proceeds of crime.

The financial intelligence must be implemented in all the mentioned targeted environ-
ments and relevant knowledge must be acquired. Activities in the targeted environment are
part of pro-active work by the police in seeking criminal phenomena, uncovering latent
criminal offences in social, i.e. criminal environments where crime is being committed to an
increased extent and among people who commit crime to an increased extent. It is a general
provision, which thus governs the so-called processing of the relevant criminal environment,
also in relation to financial intelligence.*’

Check of the information

The check serves to prove or to refute an obtained suspicion of possible illegal activity in
the targeted environment. The goal is to determine the credibility of the acquired intelli-
gence information.

The check may have several phases. The first phase consists in evaluation of the obtained
information, when the police officer applies his/her own knowledge and compares the infor-
mation to previously learnt facts and experience with respect to the likelihood and plausi-
bility of the relevant piece of information. The second phase aims to verify the obtained in-
formation, or parts thereof, in databases and records of the police or other institutions and to
assess the actual possibility of the performance of detected acts. If the information passes the
above mentioned verification stage and the fact is found real, the procedure enters the third
phase, i.e. processing the information in order to document and continually verify the facts.

Processing of the information

The activities of the police, which aim to fully document all the information, documenta-
ry and other materials indicating a possible suspicion of a crime committed in order to gene-
rate and legitimise proceeds of crime. The processing of information is a process aimed at
the prevention, detection and investigation of crime, in order to obtain such a degree of
information that is sufficient for a decision in the case — ideally for a decision to initiate
criminal proceedings. The processing of information contains the tactical process of the
financial intelligence.!

The fact that it is possible to use the outputs of financial intelligence even when deciding
on initiating a criminal prosecution results from the Judgement of the Constitutional Court,
where the Court states that some information needs to be acquired first in order to initiate
a criminal prosecution and justify the conclusion that a criminal offence has been commit-

4 VANGELI, B. Zdkon o Policii Ceské republiky. Komentdr: First edition. Praha, 2009, p. 157.
4 Cf. SUGAR, J. et al. OdCerpdvdni vynosii 7 trestné Cinnosti v praxi orgdnii ¢innych v trestnim ¥izeni. Praha:
Policejni akademie, 2009. p. 36.
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ted. To this end, in the Court’s opinion, the police may use the means available to it under the
Police Act, which defines the conditions of using such means.*?

3.2 Tactics of financial intelligence

General tactical procedures applicable in the financial intelligence coincide with tactical
procedures used in every operational and investigative activity and are based on the same
legal provisions. Therefore, there is no reason to consider them repeatedly.

Special attention in relation to the financial intelligence in terms of its differences should
be paid to two procedures, in particular to one activity and one concept. This concept in-
volves ,,intelligence data“ for the purposes of financial intelligence and the procedure refers
to analytical processing of the collected intelligence information.

Intelligence data

The term of intelligence data refers to information obtained by operational methods,
usually hidden, in order to detect such data (information) that can not be detected by conven-
tional means. The piece of information itself will have an external and internal form.

The external form usually consists in the manner of presentation and expression of the
information. In the economic sphere or in a targeted environment, where the financial intel-
ligence operates, the information can have very diverse and complicated forms. These can
range from highly formalised outputs of PC networks and record-keeping systems (typically
a bank account statement, record on an transaction on an organised securities market) through
more common documents, better accessible to an ordinary reader, e.g. commercial agree-
ments, formal records of decisions of statutory bodies, to non-formalised offender’s notes,
e.g. referring to the structure of the offender’s activities, list of stores, etc.

Before entering the targeted environment and collecting information it is therefore nec-
essary to become familiar with possible external forms of information and with methods of
understanding, deciphering and further handling thereof.

After having deciphered and understood the external form of the information, the police
officer shall discover the internal form, i.e. the information content. Before commencing
a financial intelligence operation, the officer must gather a sum of information on a specific
economic environment, where he/she will operate. Only in this way he/she will be able to
distinguish the information content that may indicate illegal activities, from ordinary ele-
ments of the information. This means, that he/she will be able to distinguish why a specific
bank transfer, in a specific direction and for the benefit of a specific entity may indicate
concealing proceeds of crime, why a specific transfer of assets from one company to another
may signal generating revenues, etc.

Key identifiers of intelligence data on proceeds of crime include: non-profit or a loss-
making nature of business, repeated involvement of interrelated legal and natural persons,
participation of people with no previous experience in the economic environment, conceal-
ing real owners, creating large turnovers, fast transfers of funds between various entities,
involvement of cash withdrawals and deposits, non-standard commissions.

42 US 11 US 812/06. Available at: http://kraken.slv.cz/IL.US812/06
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Analytical processing

Analytical processing means evaluating the relevant information from all available sources,
and by all available means. This involves particularly the assessment of the credibility of the
information and evaluation of the information in terms of the following parameters: the
relationship to the proceeds and the legalisation thereof, i.e. the relation to the financial
intelligence issue concerned, the relevance, the issue of time, completeness, verification.
The analytical processing includes also detecting new facts, comparing data to known facts,
creating conclusions, integrating the hitherto known content of acquired information and the
synthesis thereof — making a coherent image on the basis of the entire analysed information.
This is followed by the interpretation, i.e. finding of what the fact means and what it might
mean in the future. The result of the analysis process forms a basis for further decisions in
the matter or for a report describing the status and a possible development forecast.

In the case of financial intelligence the analysis must involve not only own experience
and knowledge of the officers, but also existing analytical tools. These are numerous, the
unifying feature thereof being their focus, which predetermines their use. The tools are ana-
lytical systems focused primarily on the processing of relational ties between the involved
parties, links between financial and trade flows, time sequences of observed phenomena,
sorting and qualitative processing of a quantitative sum of information according to speci-
fied criteria.

These analytical systems can be directly owned by the police authorities, for example
ASIU systems, Analist, etc., or be available in a public or semi-public for, e.g. Bedrunka. It
is always necessary to perform analytical processing by such system, that includes all neces-
sary components for breaking down and processing the relevant intelligence. In the case of
financial intelligence this will mean mainly processing and finding basic identifiers of
a possible detection of crime, proceeds of crime and legalisation thereof.

3.3 Methods of financial intelligence

Acquiring the information

Objective: To capture and acquire relevant knowledge about money laundering and generat-
ing revenues in the targeted environment, covertly, without the knowledge of criminal groups.

Steps:

— direct observation and perception of developments without using technical means

— meeting and interrogating informers

— surveillance of persons

— deployment of technical resources, whether pursuant to the Police Act or the Code of
Criminal Procedure in other cases, typically by recording and intercepting telecommuni-
cations

— other acts in accordance with the Police Act or the Code of Criminal Procedure in other
cases, typically some forms of interrogation

— unofficial information from cooperating public administration bodies, based on personal
contacts

— use of publicly available sources

Result: Capturing and an initial verification of a relevant information that a criminal activity
involving creation of proceeds of crime or legalisation thereof is being prepared or already
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conducted. Adopting a decision on whether the information is sufficiently specific, concrete
and beneficial for the activities of the police, to be worth a thorough check.

Check of the information

Objective: Real and objective assessment of the information obtained in terms of parame-
ters measuring whether the information is reliable, whether it can be further verified and
developed and whether the information refers to proceeds. It is necessary to examine also the
basic economic and criminal aspects, bearing in mind the possibility of an existing offence
and detection thereof.

Steps:

— initial screening on the basis of knowledge and experience of the police officer

— assessment of the plausibility and probability of the information

— verification of facts contained in the information

— identification and screening of persons

— test of the feasibility of the relevant economic base

— evaluation of the feasibility of establishing and further dealing with the proceeds of crime

— determination of the substantive and territorial jurisdiction and possible subsequent refer-
rals of relevant parts

Result: Deciding that the evidence is not credible or usable for further police actions or that
it is further usable and in what manner. In the case of further usability, a decision shall be
adopted on how the information will be used, whether the procedure according to the Code
of Criminal Procedure is sufficient, leading to a financial investigation, whether the infor-
mation should be notified in any other criminal case, or whether it should be further devel-
oped for the previous option of use.

Processing of the information

Aim: To use all possibilities according to the Police Act to make a credible and specific
piece of knowledge that has passed a review, but does not meet sufficiently the requirement
of the Code of Criminal Procedure for the certainty of the offence and the degree of suspi-
cion of crime needed to initiate criminal proceedings, sufficiently refined in order to either
make the piece of knowledge to fulfill the mentioned requirements of the Code of Criminal
Procedure and trigger off the criminal proceedings, or to store the evidence or notify other
police units, if the information bears at least some informational value to the activities of the
police.

Steps:

— establishing a plan for development and use of relevant resources

— work with informants — interrogations with respect to the circumstances under investiga-
tion, task setting to find further information or documents on the matter

— deployment of technical resources according the Police Act

— surveillance of persons

— personal inquiries with other police contacts — workers in cooperating public authorities,
trustworthy business persons etc., not registered as informants

— deployment of analytical software

— evaluation and analysis of all the collected information

Result: A decision to store the information, notify other units, if the information is not di-
rectly usable in criminal proceedings.
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3.4 Peculiar aspects of financial intelligence

Special aspects of targeted environments

The financial intelligence is primarily focused at targeted environments where criminal
activities occur to generate profits from illegal activities — committing crime — and at target-
ed environments that provide these structures with legalisation of the proceeds of crime —
money laundering.

This determines also the targeted environment, which the financial intelligence is direct-
ed against. The police officer who performs the financial intelligence operation is subject to
particular demands with respect to the group of persons used as a source of information,
sites where the information shall be collected, access to these sites and persons, methods of
conduct in the environment and a required amount of knowledge, especially in the field of
economics, finance, tax issues and some other special areas (e.g. an increase in economic
crime through cybercrime operations).

The policeman conducting a financial investigation must have the necessary special
knowledge and be able to establish contacts and intrude into the relevant targeted environ-
ment and he/she must also develop a plausible legend for a possible covert intrusion into this
environment.

Special aspects of the information contents

The basic financial intelligence activity is to provide intelligence in relation to the pro-
ceeds of crime and legalisation thereof. The substance of the information itself may not be
openly obvious and testify any crime committed. Externally, without context, it may have an
appearance of normal legal information from the economic environment.

Only by comparison with other known information, integration into a structure of known
processes and methods of committing economic crime the content of intelligence may indi-
cate possible criminal or other illegal activities.

Special aspects of the data processed by the financial intelligence will include in partic-
ular the external form of the information itself, because the information can have a form of
bank statements, reports of non-standard operations, minutes of meetings of a statutory body,
etc. It is necessary to be acquainted also with these forms of information, which document
events and the course of economic life.

Furthermore, the aspects will include an internal substantial information content. Again,
the task is to recognise, evaluate and focus on the very substance of the information within
the acquired intelligence, in relation to possible criminal activities. For example, the focus
may be directed to indicators documenting decisions of a corporate statutory body on non-
standard disposal of assets, strange patterns of trade attempting to conceal persons behind
the relevant business partners, using dummy legal entities and individuals, illogicality of the
business — e.g. lack of profitability etc.

Unlike general obtaining operational information, the area covered by the financial intel-
ligence is characterised by a number of legal acts, related subordinate legal acts and by
a number of institutions implementing these acts, focused either primarily or generally on
issues of money laundering or other economic unlawful activities. This means in particular
the Financial Analytical Unit of the Ministry of Finance, however, intelligence is obtained
also from the customs, tax authorities and other potential supervisory and control institu-
tions in the economic field.
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Thus, a police officer conducting financial intelligence operations must in addition to
a knowledge of the targeted environment and of the type and possible content of the infor-
mation have also a good knowledge of the system and the possibilities of the mentioned
institutions as logical partners not only in the initial acquisition of intelligence, but also as
partners useful in the operational processing, evaluation and analysis in scope of the finan-
cial intelligence.
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8 Financial Investigation
Methodology and Its Function
in Criminal Proceedings

The police practice in the past 15 years (since the establishment of the financial police
unit) has shown that the least application problems in financial investigation arise in the area
of freezing the proceeds of crime. The legislative regulation of this area, contained in the
Code of Criminal Procedure, in addition to obligatory formalities to be fulfilled by a procedural
action to freeze the proceeds of crime, also provides a methodological guide to the very
process of the seizure — after having discovered facts indicating that a particular thing or
another asset value constitutes proceeds of crime, the law enforcement authority is author-
ised to decide on the seizure thereof. Furthermore, the Code of Criminal Procedure regulates
the procedure of a police authority before the issue (e.g. request for a prior consent of the
prosecutor) and after the issue of a decision on freezing (entities, which the decision should
be served on, in what order, etc.). The Code also methodologically regulates activities of the
police authority in the event of a complaint against the decision on asset freezing or in the
case that the freezing for the purposes of criminal proceedings is no longer required. A similar
regulation is contained in the Code of Criminal Procedure also for recovering proceeds of
crime through penalties or seizures.

The least sophisticated area of the financial investigation is the area of searching for and
detecting proceeds of crime, including the identification thereof. The Code of Criminal Pro-
cedure regulates this area rather generally and does not give any methodological guidance
on how to search for proceeds of crime.

In general, the financial investigation methodology may be defined as a theoretical and
practical scheme determining the professional procedure (financial investigation). It is based
on scientific knowledge and empiricism, precisely defines the various procedures for the
exercise of the activities leading to a desired goal (search for and freezing of proceeds of
crime), ideally regardless of the capabilities of the person who performs these procedures.
The main purpose of the financial investigation methodology is to establish binding rules
and procedures for dealing with situations that may occur during recovery of proceeds of
crime in order to freeze these proceeds before the perpetrators and others transfer them out
of the reach of law enforcement authorities.

The financial investigation methodology performs the following functions:

1) Cognitive — consisting in gathering specific procedures of financial investigation into
groups based on practical knowledge of sources and various forms of proceeds of crime.
Different methods of search for potential proceeds of crime of the investigated persons
will be selected for things and other asset values registered by persons and bodies charged
with keeping records on property (e.g. the authority in charge of the Land Registry, tax
administration authority, entity in charge of the motor vehicles register, banks, etc.) and
for assets that are not registered (e.g. cash, a series of movable property, etc.).

2) Formative — creating standardized models of activity of the police authority in the pro-
cess of searching for certain forms of proceeds of crime, which constitute a system of
recommended methods, as listed above.

The financial investigation methodology must be based on the procedures provided for
by the Code of Criminal Procedure or other legislation applicable to the recovery of pro-
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ceeds of crime (Police Act, Act on enforcement of seizure of assets and items in criminal
proceedings). In practice of the police authority this means that each procedure or method
chosen to search for and detect any proceeds of the targeted person must have a legal justifi-
cation. Any other approach, even if it could lead to detecting illegal property advantage, can
frustrate the ultimate goal of the financial investigation and criminal proceedings — recovery
of proceeds of crime from the perpetrators and other persons holding the proceeds.

Specific procedures for conducting financial investigations are specified in IS ,,ETR*
(information system for electronic criminal proceedings), bookmark ,,financial investiga-
tion®, including model forms and a code list of requested institutions and bodies, as well as
a possibility of sending collective requests (e.g. all requests to insurance companies can be
sent simultaneously to their data mailboxes), therefore this document will not study them in
more details. We will focus on procedures that a police authority (specialised staff) should
follow and respect in financial investigations in relation to criminal proceedings.

At the beginning of each stage of the financial investigation the police authority (special-
ised worker) has to define the group of targeted persons, i.e. natural and legal entities, which
will be subject to checks of financial circumstances, and the scope of the financial investiga-
tion. Financial investigations can be carried out in a summary or comprehensive (full) form.
The approach of the police authority in summary or comprehensive financial investigations
is regulated by the Binding Guideline of the Police President No. 174/2011.

Summary financial investigations shall be carried out in particular:

a) if the hitherto investigation in a criminal case involving a property loss or property ad-
vantage, has failed to recover the proceeds of crime or a substitute value thereof, or if
there is a presumption that the offender will frustrate and impede the satisfaction of the
victim’s claim in criminal proceedings,

b) if a comprehensive financial investigation was not or could not be performed in the course
of the criminal proceedings and at the time when it could be done, it would prevent
further progress of the case (e.g. closing the criminal file with a charge sheet),

c¢) if a comprehensive financial investigation would be inefficient due to the nature of the
criminal proceedings (e.g. in criminal cases where a non-minor loss was incurred or the
offender or another person obtained a non-minor property advantage).

d) in criminal proceedings where the accused is taken into custody and a procedure of the
authority deciding on the custody within the meaning of s. 73a of the Code of Criminal
Procedure is applicable.

Comprehensive financial investigations shall always be performed:

a) in criminal matters, where a substantial loss was caused and the perpetrator or another
person obtained a property advantage,

b) in criminal cases where the offender or another person acquired a substantial property
advantage,

¢) in particularly serious crime cases, by which the offender himself or another person ac-
quired a property advantage,

d) in cases of crime committed by perpetrators within an organised criminal group, by which
the perpetrators gained a considerable property advantage,

e) if the collected evidence clearly shows that it is possible to trace other assets to be seized.
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4.1 FI Methodology in the stage prior to commencement
of acts in criminal proceedings — financial intelligence

Aim of the financial investigation (financial intelligence):

— to identify possible sources of property advantage of the suspect and other investigated
persons,

— to detect other possible sources of latent crime and possible perpetrators of money laun-
dering,

— to perform initial relational analyses — splitting detected financial circumstance of the
suspect into legal property and assets suspicious of having been acquired illegally,

— to detect the source crime, which the suspicions property advantage could have been de-
rived from.

Sources of information (source is a person or object from which the information can be
obtained):

— open sources — the information is obtained from publicly available sources both printed
and electronic (e.g. the media, corporate final accounts, the Internet ...),

— motions of supervisory bodies (Financial Analytical Unit of the Ministry of Finance, re-
sults of audits, etc.),

— other kinds of initiative (anonymous, evidence from other crimes, reports and information
by citizens and institutions),

— human resources — the information is collected and provided by individuals (human re-
sources), i.e. obtained from and through human resources (e.g. findings of local govern-
ment and public administration staff, neighbours, co-workers, etc.),

— own resources — the information is collected by direct observation, from informants, from
internal database (operational and investigative activities),

— database information (BizGuard, MagnusWeb, land register...),

— information from special sources (police information systems).

Methodology:

— actions leading to the identification of a possible property advantage of the suspect (natu-
ral or legal person) must be carried out so as to prevent their disclosure to unauthorized
persons,

— apersonal investigation must determine financial circumstances of the suspect on the basis
of public resources (land registers, commercial register, trade register) and human resources
through requests for explanation (neighbours, colleagues...),

— an analysis of initial information indicating that the detected property advantage of the
suspect may have been derived from crime (indicate the source of the information and
material, especially documentary evidence underlying the suspicion),

— based on the case file kept on the suspect, elaboration of possible versions of money laun-
dering (buying real estate, cars, consumption ...) or hiding the proceeds (transfer to rela-
tives ...),

— drawing up a financial investigation plan for the stage after the start of criminal proceedings.
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Result of the financial investigation:

— facts suggesting that the investigated property advantage constitutes proceeds of crime;
this means that a particular person has obtained it by a conduct showing elements of a crime,

— gathered information that may be used as an evidence after the commencement of criminal
proceedings,

— detection of other possible sources of latent crime and possible perpetrators of money
laundering.

4.2 FI in pre-trial proceedings — verification stage

Objective of the financial investigation (verification):

— verifying information on property advantages derived from criminal activity, obtained prior
to the commencement of criminal proceedings, and documenting the property advantage,

— detection of other targeted assets, which could not be achieved in the preceding financial
intelligence stage (cash in an account with a financial institution, etc.) and documenting
thereof,

— seizing the property advantage from crime and from unknown sources in accordance with
the relevant provisions of the Code of Criminal Procedure: ss. 78, 79, 79a — 791,

— participating in checks of source criminal activities.

Information sources:
— human resources:
a. explanation from natural persons and legal entities and public authorities,

b. expert statements from the competent authorities and, if necessary for the assessment of
the matter, also expert opinions,

— Own resources:
a. examination of the object and the crime scene,
b. search of premises and other surveys,
— information systems of financial institutions and authorities,
— findings from personally led investigations,
— findings resulting from requests.

Approach of the police authority — at this stage of the criminal proceedings and financial
investigation the following procedure is recommended, emphasizing the confidentiality of
actions of the police authority, which determined the financial circumstances of the suspect
and other persons (any procedures under the Code of Criminal Procedure including opera-
tional and investigative activity are usable):

— to carry out house searches and searches of persons as well as searches of other premises
and land under s. 82 and s. 83 of the Code of Criminal Procedure in order to find things
important for criminal proceedings (things or other asset values acquired through crime),

— to perform an analysis of financial flows in order to detect the origin of the property ad-
vantage and its current location,
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— to verify findings on the source of origin of the proceeds — creation of primary proceeds
(by production or exchange showing elements of a crime), acquisition at the expense of
another (former) owner or holder of an item designated as proceeds, profits from investing
the proceeds into gainful activities (business, ...),

— to elaborate a report on the results of the hitherto financial investigations for the needs of
the following phase (when the amount of the property advantage from crime constitutes
a qualifying element of an offence, determine the amount thereof).

Result of the financial investigation:

— dividing identified assets on the basis of financial analysis into legal property and assets
derived from crime or from unknown sources,

— seizing things and other asset values obtained by crime or seizing substitute values, if the
primary proceeds have been consumed, destroyed or otherwise impaired,

— gathering relevant documentation materials showing the owner or holder of the relevant
property advantage,

— gathering evidence items that may be used as an evidence for the needs of criminal pro-
ceedings,

— detecting other possible sources of latent crime and possible perpetrators of money laun-
dering.

4.3 FI Methodology in pre-trial proceedings
— investigation stage

Objective of the financial investigation:

— to demonstrate that the property advantage of investigated persons has been obtained by
the crime, which the criminal proceedings relates to,

— in the case of a loss caused by the crime to freeze legal assets of the accused to be used as
damages,

— to freeze legal assets of the accused for the purpose of imposing a sentence of the forfei-
ture of assets (if applicable), or for the purpose of imposing a fine (s. 344a. Code of Crim-
inal Procedure),

— to elaborate an asset profile of the perpetrator.

The process of proving that the accused has acquired a property through crime, which he/
she is prosecuted for, is based on the general provisions of the Code of Criminal Procedure;
it is necessary to prove the relevant circumstances allowing to determine the consequences,
the amount of damage caused by the offence and the unjust enrichment (s. 89 (1) (e) Code
of Criminal Procedure). Proving a property advantage from crime or the amount of damage
caused by the crime must be made to the extent that the authority can reliably determine the
facts of a particular decision, e.g. on an imposed penalty of forfeiture of thing and other asset
value, etc.

Information sources:

— human resources — findings gained by interrogating the accused, witnesses, experts and
others,
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— findings from personally led investigations — at the place of residence, workplace and
places where the property advantage obtained by crime is located,

— findings from digital investigation — based on data media seized upon a house search and
search of other premises,

— information systems of financial institutions (safe boxes) and authorities.

Approach of the police authority — financial investigator — at this stage of the criminal
proceedings and financial investigation the following FI procedure is recommended:

— verifying the facts of the financial checks performed in the previous stage, by interrogat-
ing the accused and other parties concerned,

— ordering a search of the accused person and a search of the apartment or other residential
premises or adjacent premises and of other premises and land where the accused person
can be expected to keep his/her property — in order to find movable things for the purposes
of executing a seizure decision, pursuant to s. 6 of Act No. 279/2003 Coll., on enforce-
ment of seizure of assets and items in criminal proceedings and on amendments to certain
acts,

— for the purpose of an unbiased assessment of the property advantage from crime an expert
in the field of economics may be asked for an opinion,

— freezing legal property items of the offender for the purpose of an imposed sentence of
damages, forfeiture or fine,

— compiling a final report on the financial investigation results, in which the property advan-
tage from crime will be designated as proceeds of crime.

Result of the financial investigation:

— a property profile of the accused, clearly showing, which part of the property has been
acquired legally (this property can be used for a sentence of the forfeiture of substitute
values, the forfeiture of assets or the fine and damages) and which part has been gained
through the offence (can be used for purposes of a sentence (protective measures) of the
forfeiture or seizure of things and other asset values),

— gathering information that may be used as an evidence in the trial,

— knowledge of illegal assets of the prosecuted persons, that cannot be recovered through an
appropriate sentence (there is no evidence that these assets have been obtained by crime,
which the prosecution relates to), to be referred to other state administration authorities
(notably fiscal authorities) for further use,

— freezing the legal property of the accused for the purpose of a sentence of the forfeiture (if
applicable), fine (s. 344a of the Code of Criminal Procedure) or for damages with respect
to a loss caused by the offence.
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tl Detection and Recovery
of lllegal Proceeds within
the Operation of the Financial
Analytical Unit of MF CR

Money laundering has always been and will be an integral part of the activities not only
of the offenders or people cooperating with them, but also of persons engaged exclusively in
disguising illegally obtained assets. This is no more the work of individuals of regional
importance, but a highly organised criminal conduct of dangerous global criminal struc-
tures, which has resulted in negative impacts on entire economies, with losses amounting to
billions. The fight against ,,money laundering* is therefore a task of global importance, the
implementation of which requires an active approach of all the stakeholders, in the recent
period not just nationally, but most of all at the international level. One of the basic princip-
les, perhaps the most important one, under the motto ,,Crime must not pay“ involves not only
a timely detection of illegal proceeds, but especially a successful final recovery thereof, which
has obviously much more devastating impacts on the offenders than other criminal-law tools.
From the point of view of law enforcement authorities a well-performed financial examina-
tion/investigation constitutes one of the crucial moments in this field. The following article
deals with this issue in terms of activities and experience of the Financial Analytical Unit of
the Ministry of Finance of the Czech Republic (hereinafter referred to as ,,FAU®), as the
Czech regulator in the area of legalisation of illegal proceeds and financing of terrorism.

The FAU was established in 1996 and its activities are currently governed by Act
No. 253/2008 Coll., on selected measures against legitimisation of proceeds of crime and
financing of terrorism, as amended (hereinafter referred to as ,,AML Act®). By its nature, the
Unit constitutes a FIU (Financial Intelligence Unit — FIU), focused mainly on the fight against
money laundering and financing of terrorism. It is an administrative unit acting outside the
structure of law enforcement authorities as one of departments of the Ministry of Finance.
This implies also the specific setting of communication with the private sector and police
authorities. The exchange of information with foreign partner units is, inter alia, performed
on the basis of the Convention on Laundering, Search, Seizure and Confiscation of the Pro-
ceeds from Crime. In scope of its activities the FAU currently performs the following basic
tasks:

* itis the central authority for the collection and analysis of information on suspicious trans-
actions

* it acts as FIU vis-a-vis foreign partners

e it is the coordinator of measures against money laundering, financing of terrorism and
proliferation

* it is the manager and coordinator of the implementation of international sanctions

* it creates legislative proposals in the above mentioned areas and participates in the draft-
ing of EU legislation and adoption of international treaties

e it acts as a supervisory and administrative authority in those areas

* it is responsible for concluding agreements on the sharing of forfeited or confiscated as-
sets with other countries.
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The above mentioned tasks result especially from the following laws:

* Act No. 253/2008 Coll., on selected measures against legitimisation of proceeds of crime
and financing of terrorism

* Act No. 69/2006 Coll., on the implementation of international sanctions
* Act No. 104/2013 Coll., on international judicial cooperation in criminal matters.

Generally speaking, the primary purpose of AML measures in global and regional terms
is to prevent any abuse of financial systems to launder the proceeds of crime. A secondary
purpose is the documenting of traces of asset transfers, including records on from whom,
through whom and to whom these assets have been transferred and where the assets are
currently located. From the above it is clear that an appropriate setting and effective utiliza-
tion of the system of AML measures can be a very effective tool for identifying and tracing
the proceeds of crime. As already mentioned, in the Czech Republic activities in this area are
governed by the AML Act and the system is based on the notification obligation of obligated
entities defined by law in relation to the regulator, i.e. the FAU MF. An important specific
feature consists in a considerable extent of delegation of investigative activities on the obliged
entities, accompanied at the same time by a relatively high degree of their autonomy upon
assessing whether individual transactions are suspicious. Therefore, in the Czech Republic,
there are no financial limits set for mandatory reporting of suspicious transactions. A suspicious
transaction is generally defined in s. 6 of the AML Act as a transaction the circumstances of
which lead to a suspicion of legitimisation of proceeds of crime or financing of terrorism or
any other circumstance supporting such a suspicion, such as:

a) the client makes cash deposits immediately followed by withdrawals or transfers to other
accounts,

b) in one day or in within the days immediately following the client performs conspicuous-
ly more cash transactions than typical for his usual business,

c) the number of various accounts opened by the given client is in obvious
discrepancy with the client’s business activities or financial circumstances,

d) the client makes transfers of assets without any obvious economic sense,

e) assets handled by the client are in obvious discrepancy with the client’s business activi-
ties or financial circumstances,

f) an account is not used for the purposes, which it has been opened for,

g) the client’s actions seem to aim at concealing the client’s or the beneficial owner’s real
identity,

h) the client or the beneficial owner is a national of a country which does not
enforce, or fails to fully enforce, measures to combat legitimisation of proceeds of crime
and financing of terrorism, or

1) the obligated entity has doubts about the credibility of received identification data of the
client.

Despite this definition, the mentioned range should be considered as merely indicative
and the final assessment of all the elements of suspicious nature and evaluation of the busi-
ness as a suspicious or non-suspicious is delegated to the obligated entities. Obligated enti-
ties are defined by s. 2 of the AML Act. Currently, 70 % of the volume of received reports of
suspicious transactions within the entire range of obligated entities has been lodged by the
banking sector. The following table shows a review of numbers of suspicious transaction
reports, filed criminal complaints and amounts of frozen funds over the past 5 years.
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Table 1: Review of numbers of suspicious transaction reports*

Number of complaints/year 2010 2011 2012 2013 2014
Information on suspicious transactions 1887 1970 2191 2721 3192
Criminal complaints 296 256 429 547 680
Criminal complaints with blockings 140 96 164 177 263
Referrals to GFD/GCD 639 747 852/29 | 1162/42 |1491/103
Frozen assets in CZK millions 287 808 1005 3004 2182

As part of its activities, the FAU may request information necessary for the fulfilment of
their obligations under the AML Act from the Police of the Czech Republic, from the intel-
ligence services and public authorities, the authorities responsible for the administration of
taxes and from other sources defined by law. The basic source for investigations performed
by the FAU, however, consists in the information provided by the private sector, i.e. obligat-
ed entities. These institutions do not only have plain figures, for example on implemented
transactions in the form of bank statements. If they thoroughly fulfil all their legally defined
responsibilities, especially in the process of identification and due diligence with respect to
clients in accordance with the principle of ,,Know Your Customer*, they hold a large amount
of data significant for follow-up elements in the system, i.e. especially for investigations led
by the FAU and, ultimately, for the law enforcement authorities or financial and customs
administration authorities. For example, a good due diligence process focused on the client
(s. 9 of the AML Act) results not only in clarification of the purpose and nature of the trans-
action, identification of the beneficial owner and identification of sources; this tool can also
serve to acquire many documents for further investigation purposes, particularly contractual
documentation, accounting and tax documents and the like. In many cases, the obligated
entity is the first and also the last institution, which these documents have been submitted to.
Ongoing monitoring of client’s activities can trace, whether individual transactions are real-
ly linked, for example, to the client’s business or usual income, whether they correspond to
the client’s common activities and have an economic basis, or whether they constitute an
attempt to conceal illicit origin of property by the financial operations. Thorough reviews of
sources are of really invaluable importance in the case of cash transactions, because inter-
ruptions of non-cash flows by financial transactions in cash constitute the biggest challenge
in the process of identifying and tracing illicit proceeds. Subsequent inferences using tim-
ing, volume or personal links are very inconclusive.

From the above stated it is clear that top quality activities of the initial elements of
the system, i.e. obligated entities and the FAU, can bring a huge volume of indicia leading to
the identification of illegal proceeds. On the other hand, it must also be noted that this is an
initial impetus, and that a successful completion of the entire process, which should result in
an effective recovery of illegal proceeds, requires an efficient use of all legal possibilities
and a close cooperation of all stakeholders, consisting primarily in mutual and, mainly, prompt
exchange of information.

If illegal proceeds are identified, the final recovery thereof is not within the competence

of the FAU, however, both the regulator and the obligated entities can adopt temporary sei-
zure measures, the purpose of which is to prevent frustration or significant aggravation of

4 Statistics of the Financial Analytical Unit of the Ministry of Finance of the Czech Republic
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the recovery of the proceeds of crime in cases of ,,danger in delay®. This institute, often
referred to as ,freezing by FAU®, is defined in s. 20 of the AML Act and relates to the
handling of assets which could be based on the client’s powers of disposition, i.e. it is not
restricted, for example, to disposition of these assets on the basis of decisions of government
bodies. In practice it means a suspension of the client’s order to handle the property in ques-
tion for a period limited by law. If the suspension is performed by an obligated entity, it is
a 24-hour period, which may be later extended by a decision of the FAU MT up to 72 hours.
The FAU itself also has the option to suspend the execution of the client’s order for up to 72
hours. If the FAU files a criminal complaint within the above deadlines, the obligated entity
shall execute the client’s order only after elapse of three calendar days from the complaint
filing. This additional deadline creates a subsequent period for the law enforcement author-
ities to successfully freeze the illegal proceeds in accordance with the Code of Criminal
Procedure. In this context, attention is drawn to the fact that the entire suspension period
according to s. 20 of the AML Act is subject to the duty of non-disclosure, which aims to
prevent any obstruction of the investigation performed by law enforcement authorities.

This was a brief review of the general principles of the system of AML measures and its
possibilities. The following section will be devoted to the practical conduct of operation of
the FAU and typologies of the investigated cases, especially from the perspective of the
source crime as well as techniques used to conceal the illicit origin. Here it should be noted
that the typology of the source crime to a considerable extent naturally influences the choice
of money laundering techniques.

The FAU encounters a wide range of conducts, which aim to achieve an unjust enrich-
ment at the expense of others or of the state while attempting to disguise the illegal origin
thereof. Summing up the past five years in terms of predicative crime, traditionally a large
share continuously belongs to various forms of fraud, with a clearly increasing number of
cases perpetrated through the Internet, especially fraudulent advertisements or e-shops and
phishing attacks (committed both abroad and in the Czech Republic). The trend of increas-
ing proportion of cases involving a suspicion of tax crime has been increasing, mainly fraud
in the field of indirect taxes (value added tax and excise tax). Newly fraud cases have been
detected involving the lure of access to electronic banking based on fraudulent communica-
tions through social networks. Also scams have been reported involving the delivery of high-
ly credible fraudulent notifications of change of a business partner’s (supplier’s) bank ac-
count. A slight increase can be seen also in the area of corruption. In international terms
cases of siphoning funds off from foreign companies have been detected more frequently,
where the Czech Republic serves as a transit country for transfers to other destinations. A new
phenomenon consist in investing proceeds of crime into virtual currencies, e.g. bitcoin.

5.1 Most frequent source crime

Fraud

The offence of fraud is governed by s. 209 of the Criminal Code, defined as a deliberate
action of an offender who wants to enrich himself or another by misleading someone, using
someone’s mistake, or conceals material facts and causes damage to another’s property. Spe-
cial cases of fraud, for example, typically include insurance fraud (s. 210 of the Criminal
Code), credit fraud (s. 211 of the Criminal Code) and subsidy fraud (s. 212 of the Criminal
Code).
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The FAU is in its activities encounters all types of general fraud when offenders deceit
their victims. The above-described configuration of the system implies that the position of
an administrative unit makes it rather difficult to detect fraud based on luring funds under the
pretext of delivery of work, services, etc., particularly as concerns the quality of such sup-
plies. However, in cases on non-delivery of goods and similar occurrences the detection
success rate is relatively high. Some specifics refer to offenders perpetrating insurance and
subsidy fraud, which assume a higher level of professionalism and organisation. In the case
of insurance fraud, the most frequent targets include property insurance, motor vehicle in-
surance and individual insurance. The basic method then consists in pretending an insured
event or presenting consequences of an insured event in way different from the actual occur-
rence. In terms of detection these cases include an alarming element of the same person as
the final beneficiary and abnormal frequency of insured events within a group of related
parties. Regarding subsidy fraud, due to the number of current operational programmes and
the corresponding volume of subsidies granted both to private entities and the public admi-
nistration, this area of crime is still highly topical. From the perspective of the FAU it is
essential to perform particularly analyses of the flow of funds after the allocation thereof, as
the funds often end up in the accounts of entities without any relation to the subsidy granted.
Similar detection principles are applied also to credit fraud cases.

During 2014 and 2015 the FAU repeatedly solved cases where high financial amounts
had been lured to the detriment of commercial companies, when the injured company would
receive an e-mail with an official notification from its supplier about a change of the suppli-
er’s bank details for payment of invoices. Such notification shows very good quality, excel-
lent language, including signatures and headers of the supplier, often it also contains exist-
ing invoice numbers, which the supplies have been related to, and sometimes the notice is
preceded by a phone call on behalf of the vendor. Notifications are sent from e-mail addres-
ses that apparently belong to the actual supplier, however, the @ symbol is followed by the
financier.com domain, i.e. source Internet addresses of spam mail. If workers of the attacked
companies fail to verify such sophisticated notifications of payment detail changes with
their supplier and give appropriate payment orders for the benefit of accounts specified in
the notice, the companies become victims of fraud (or at least an attempt at fraud), the
money goes to accounts of ,,straw men‘ or to accounts opened on the basis of forged identity
documents, often of foreign nationals. In some cases, internal security measures of a bank
and cooperation with the FAU managed to detect these payments and intercept them before
crediting the target account. However, in certain cases the offenders were successful and tens
of millions of crowns had been credited to a target account and immediately transferred
abroad and only a minor portion thereof could be saved by operations within the framework
of international cooperation. Here it should be noted that even the best system of AML
measures is not able to eliminate and cannot bear the responsibility for flagrant violations of
the fundamental principles of security and precaution on the part of legal or natural persons.

With respect to the issue of fraud, we have to mention the virtual world of the Internet. It
is not only an integral part of our everyday life, but unfortunately it has become a frequently
used tool of criminals. Cases of fraud committed through the Internet include especially
various fraudulent advertisements, on a larger scale purposefully created fraudulent e-shops.
In the case of such e-shops fraudulent practices can be inferred either from the extremely
competitive prices for offered goods, the absence of contact points and merely given e-mail
contacts, so that the communication between the e-shop and the client is exercised through
e-mails only. Another warning sign may consist in a mission option to pick up the goods
personally, missing operating history of the e-shop, missing or negative assessments by al-
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ready cheated customers etc. However, in many cases, the e-shop (or just the advertisement)
is identified as fraudulent only after more people are injured by missing deliveries of goods
and after these people file criminal complaints ex post, sometimes they initially claim the
payments at their banks. A widely used option in this area is the so-called ,,straw man®,
through which funds are fraudulently solicited from the injured. For the perpetrators, this
method of committing crime is relatively safe because the actual effect on the injured is
mediated by the ,,straw man* and the offender manages such an intermediary only by tele-
phone or e-mail orders. Increasingly, offenders also use opening bank accounts under stolen
identities.

Phishing attacks remain a permanent and unfortunately very frequent phenomenon. They
consistently apply a traditional modus operandi, where the source crime, i.e. the attack on
the account, is carried out abroad and such illegal proceeds are legalised through Czech
accounts. In practice, the implementation is as follows: jobseekers are hired through on-line
advertising for administrative work from home, the job is conditioned by having a bank
account. The real perpetrator then concludes an ,.,employment contract™ with such a person
in the name of a fictitious company, provided that the job should involve various activities of
an administrative nature. Communication is exercised through e-mails, occasionally perpe-
trators use SMS messages or phone calls from a mobile phone with a prepaid card, where
the true owner cannot be identified. The ,,temporary worker* believes that he/she is cooper-
ating with a foreign financial institution and transfer proceeds of crime through his/her bank
account according to instructions. In most cases, however, he/she withdraws cash funds and
forwards them through a transfer company, usually via Western Union. All this is done for
a fee of around 10 percent of the amount transferred. Activities of such temporary workers
are subject to provisions of s. 216 of the Criminal Code, which defines the crime of money
laundering, or s. 217 of the Criminal Code, which specifies the crime of money laundering
by negligence. As regards sanctions, considering the practical experience of the FAU, law
enforcement authorities in criminal proceedings are increasingly able to prove and prosecute
this type of crime, compared to the situation at the beginning of the monitored period. How-
ever, the only solution for this is a thorough prevention, both on the part of banks in terms of
fulfilling the Know Your Customer principle and on the part of the FAU and the Police of the
Czech Republic in terms of awareness raising. Another negative experience of the FAU,
which must be mentioned in this context, is the fact that in this and the last years quite a high
number of phishing attacks were targeted at bank accounts in Czech banks. Generally, we
may note increasing losses caused by this type of crime, where financial injuries caused by
individual attacks do not amount to tens of thousands but to millions.

Tax offences

Tax offences are specified in s. 240 of the Criminal Code — evading taxes, charges and
other mandatory payments. This crime is committed by those who to a greater extent evade
tax, customs duties, social security contributions, contributions to the state employment pol-
icy, accident insurance or health insurance premiums, charges or similar payments or who
elicit an advantage with respect to some of these compulsory payments.

The perpetrators of tax offences are usually people, or rather organised groups using
their intellectual potential, possibly also expert advice in the field of accounting, tax consult-
ing, legal services and customs clearance services. In their activities the perpetrators often
use ,,straw men‘ and taxpayers, in which the organisers hold an ownership interest, or which
they control covertly. A network of taxpayers covers the scope of several tax administrators
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or a wide spectrum of domestic and foreign entities. The entities promptly change their reg-
istered seats, as required, thereby also the territorial jurisdiction of the tax administrators, to
make tax audits organisationally and technically challenging for the tax offices. In conceal-
ing their activities the perpetrators use criminal methods and procedures, which involve mainly
submitting false documents, backdated contracts and other deeds, providing false informa-
tion. Tax entities within the chain divide according to their tasks in individual transactions,
typically as a ,,missing trader®, ,,buffer* and ,,broker. The trading selects commodities that
are difficult to assess in terms of quantity and further use (low-value goods, worthless waste),
or commodities highly demanded at lower prices (e.g. fuel, scrap metal, electronics). The
crime is concealed by various set-off transactions with these commodities, accompanied by
huge volumes of accounting documents, cash payments or payments through non-banking
companies providing payment and factoring services. The FAU most often detects the fol-
lowing forms of tax crime:

Carousel trading

The aim of the offenders in this case is to reclaim excess VAT at the end of the chain, or
to benefit from the non-payment of VAT at the beginning of the chain. One type of fraud
consists in reselling goods with low acquisition cost, artificially increased within an exten-
sive trading chain. Finally, the goods are formally exported or supplied to another Member
State and the VAT is reclaimed. Another type of fraud refers to reclaiming excessive refunds
on exports or supplies of goods to another Member State, often based on goods fictitiously
purchased in the Czech Republic or goods repeatedly resold through several EU countries.
To be successful, a carousel fraud requires creation of a ,,missing trader as a taxpayer in
several EU countries, who assumes tax liabilities but is often represented by a ,,straw man*.
If the goods is real, it is transported from one European country to another. The organiser
behind the trade controls accounts, invoices and de facto manages the entire fraud. This type
of crime is very difficult to detect and prove, especially due to the presence of an interna-
tional element. The losses, however, reach hundreds of millions or billions.

Mineral oil fraud

A favourite form of tax evasion, where the ultimate goal is to achieve a lower selling
price through a tax offence, and thus to acquire a competitive advantage in the sale of petrol
and diesel fuel. Most often the fraud consists in denial of and failure to pay excise duties on
the acquisition of goods from another EU Member State.

Precious metal fraud

This area of committing tax offences becomes increasingly frequent. The fraud refers
essentially to investment gold based on the differences in taxation and fictitious trades with
this commodity exercised as carousel fraud trades (see above). This point constitutes the
main problem for all the interested entities, because it is particularly difficult to document
the movements, or rather missing movements of the metal, compared to bulk commodities.

Fictitious invoices
A traditional type of a tax offence, especially in terms of fictitious cost increases.

The FAU’s own analytical work in the area of tax offences is implemented on the basis of
statutory authorisations provided to the analytical staff of the FAU by the AML Act. This
work involves in particular obtaining information and documents from obligated entities,
tracking cash flows, obtaining information from the tax administration and other public au-
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thorities, searching open sources, etc. Given the increase in this issue a separate group ,, Taxes*
has been set up within the analytical department of the FAU, which closely cooperates with
Tax Offices, the Customs Administration bodies, the Police of the Czech Republic and foreign
FIUs. A separate group of tasks refers to cooperation with and methodological guidance of
obligated persons, which play a vital role in detecting tax fraud (see below). Regarding the
tax administration bodies, a very close and effective cooperation has been established with
the Financial Administration authorities in recent years. This cooperation reflects both at the
strategic level, when the parties regularly exchange information about their activities, trends
in tax evasion and laundering of proceeds from tax offences and about shared procedures,
and at the operational level. A significant shift consists in informing the Financial Adminis-
tration about application of s. 20 of the AML Act, i.e. about suspended execution of a client’s
order in cases, where the tax administrator may consider seizing funds. The funds in such
cases are not forwarded to the police together with a filed criminal complaint but transferred
to the state budget by virtue of tax execution. This approach has proven highly effective
when in the years 2012-2014 tax administrator recovered by tax executions CZK 1.95 bil-
lion. A similar model of cooperation is being launched also with the Customs Administra-
tion bodies. The cooperation with law enforcement bodies, especially with the Police can be
evaluated positively. Such cooperation involves, inter alia, a follow-up participation of the
FAU MF in cases arising from complaints lodged by the FAU, cooperation within the Tax
Cobra team and the FAU’s participation in numerous ad hoc teams with other entities.

Although the detection of tax fraud is primarily a task of the Financial Administration
authorities, it turned out that in particular the obligated persons within the meaning of s. 2 of
the AML Act, especially the banking sector, are able to monitor transactions occurring in
accounts of taxpayers and possibly to detect such illegal conduct on the basis of the follow-
up checks carried out in accordance with s. 9 of the AML Act. Risk factors on the part of
clients and significant indicators of carousel fraud include namely the following:

* Trades in risky commodities (particularly fuel, metals, electronics, gold, agricultural com-
modities, etc.);

» Often the transaction involves acquisition of goods from another Member State (import) —
an outgoing foreign transaction for the benefit of a foreign company (which may also
include a domestic account of a foreign entity);

* Another variation of the ,,missing trader concept means cash withdrawals (made imme-
diately after receipt of the full amount of funds);

» Significant increase in turnover in a newly opened or dormant account, or high turnovers
in an account of a newly established company;

* The account does not record any payments related to operating costs of the company (rent,
payroll, tax payments, mandatory payments for employees, etc.);

» The corporate agent is a ,,straw man®, typically the corporate seat is at a virtual (collec-
tive) address, the corporate agent is often accompanied to the branch of the bank by another
person who is acting on his/her behalf;

* The ,,missing trader works for a limited period only (which may be only a single taxable
period — a month), then it becomes inaccessible for the tax administrator and is replaced
by another entity. However, transactionally preceding entities remain within the chain
(,,buffer”, ,,profit taker);

* Another type of tax fraud may consists in illegally reclaimed excessive deductions, when
the account of the relevant entity receives only VAT refunds amounting to tens or hundreds
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of thousands of CZK from the relevant tax administrator, while other transactions in the
account, which would indicate economic activities of the entity, are missing.

Corruption

The basic elements of corruption offences include accepting a bribe according to s. 331
of the Criminal Code, bribery according to s. 332 of the Criminal Code and indirect corrup-
tion according to s. 333 of the Criminal Code. Corruption means to offer, promise, grant,
request a bribe and to accept a bribe with an intention to influence someone’s actions or
decisions.

Corruption in general, for many surprisingly, is closely related to the issue of money
laundering. This is due to the fact that on the one hand, corruption is a means of laundering
the proceeds, and on the other hand, proceeds of corruption are being legalised. Also the
amounts of funding involved in this area are very high. E.g. in the Czech economy, the total
volume of money with a corruption objective is estimated to be around CZK 20 billion.
A portion of that money is further used for other corruption purposes and a portion is con-
sumed. The perpetrators of corruption offences direct their interest mainly on government
agencies and self-governing territorial units and municipalities that decide on matters relat-
ed to citizens and legal entities, both with respect to administrative acts and public procure-
ment procedures. Relatively frequent corruption cases occur in the state and local govern-
ment bodies, where the focus is primarily on the management and control activities. The
fundamental problem and the key risk of corruption is a systemic corruption, based on an
organised and sophisticated conduct. This corruption infects the decision-making centres of
the state and municipalities, significantly distorts the democratic political system and market
economic relations. It manifests itself by manipulated large public contracts worth hundreds
of millions or even billions of CZK, influencing the politic legislative process by corrupting
specific politicians at all levels.

Despite general populist declarations that corruption is a very pernicious and negative
phenomenon, it should be noted that detecting and especially documenting and subsequent
prosecuting corruption is a very complex process, which is rarely successful. Objectively
this is supported also by the fact, that it is almost impossible e.g. to prove corruption retro-
spectively and catching a perpetrators ,,red-handed* is a highly demanding operation for the
law enforcement bodies, both in terms of technical capabilities, tactical procedures and hu-
man resources. From the perspective of the FAU also the detection of the initial suspicion is
very complicated, because due to higher intellect of the perpetrators corruption transactions
are only rarely channelled directly to the perpetrators’ accounts. In this context, we may
refer to an atypical case of the FAU, when an entrepreneur, against whom a prosecutor dis-
continued an initiated prosecution, then transferred money to a bank account of the husband
of the prosecutor concerned.

5.2 Most frequent money-laundering techniques

For the legalisation, i.e. the process of disguising the illegal origin of assets in order to
create an impression that the assets have been acquired legally, the criminals use a variety of
techniques and procedures. Listed below are those with which the FAU encounters most
frequently upon investigating individual cases. However, it must be stressed, that in practice
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the perpetrators almost always combine different techniques, depending on the source of-
fence, degree of organisation, perpetrator’s intellect, etc.

* Misuse of bank accounts opened under false or stolen identity

A very frequent technique, when the perpetrator quite simply uses a stolen or counterfeit
identity document to open a bank account and subsequently manages the account via elec-
tronic banking, frequently using cash withdrawals from ATMs. After having opened a bank
product the perpetrator usually applies for short-term loans or credits or offers supplies of
various goods through the Internet. From the perspective of evidence the most problematic
issue is the fact that the perpetrator actually never comes into direct contacts with both the
victim and the bank staff. Unfortunately, this is supported also by the option of assuming an
identification in accordance with s. 11 of the AML Act.

* Repeated electronic transfers between bank accounts in the Czech Republic and abroad

By cross-border transfers perpetrators exploit one of the weaknesses of the fight against
money laundering, namely the not ideally working international cooperation. It should be
noted that in this area, the situation has been gradually improving and over the monitored
period of the last five years, for example, there has been evident a clear progress and now
a considerably extensive exchange of information is being implemented with destinations,
with respect to which such cooperation was unthinkable in the past. Generally, it is also
possible to conclude that enhancing the user-friendliness provided to clients is always ac-
companied by an increase in security risks.

* Channelling funds to tax havens

As to the characteristics and possibilities of repressive interventions, the situation is similar
to the one described in the previous paragraph. Investigations led by the FAU, for example
have identified a group of personally related companies with ,,straw men* in their statutory
bodies. This group of companies has been linked to an economically strong group of manu-
facturing companies, to which these companies issued fictitious documents. Economically
strong companies implemented numerous public contracts and the fictitious documents un-
doubtedly served to eventually document the eligibility of prices invoiced to public author-
ities and to justify incorrect VAT deductions, i.e. reductions in the VAT obligations. Funds
gained through fictitiously invoiced supplies were partly used to finance sporting events and
sports clubs and partly transferred to foreign companies, to finally reach companies with
non-identifiable ownership structures and foreign bank accounts, directing funds to tax havens.
Options of asset freezing in such destinations are very complicated, even in cases where the
source crime has been evidenced.

¢ Interruption of cash flow by multiple cash withdrawals and deposits

Investigations in practice have repeatedly confirmed that interruptions of non-cash flows
by financial transactions in cash constitute the biggest challenge in the process of identifying
and tracing illicit proceeds. Subsequent inferences using timing, volume or personal links
are very inconclusive.

* Use of money-transfer services

A technique used in the Czech Republic, especially in cases of transfer of funds originating
from phishing attacks committed abroad to the countries of the former Soviet Union. In prac-
tice, the perpetrators make cash withdrawal of funds credited to their account, in order to
forward the funds to a money-transfer institution, thereby interrupting the documentable flow.
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* Misuse of virtual currency

Investments of proceeds of crime into virtual currencies was could be expected due to the
properties of such currencies, especially decentralization, relative anonymity and prompt
transfers between the individual users. In practice, the FAU has actually faced cases where
perpetrators, involved especially in various Internet fraud cases, invest the means thus ob-
tained to virtual currencies, e.g. bitcoins. Identification of an owner of such bitcoin address
is not impossible, however, the process is very difficult, time-consuming and thus de facto
non-feasible for law enforcement authorities.

Despite the high quality of the national base intended to combat money laundering, namely
Act No. 253/2008 Coll., on selected measures against legitimisation of proceeds of crime
and financing of terrorism, this area must respond flexibly also to developments in interna-
tional law. The primary source of law for measures against ,,money laundering® and financ-
ing of terrorism is set by recommendations of the G7 Financial Action Task Force (FATF), as
amended in February 2012. These recommendations are implemented into the EU law by
the new Directive on the prevention of the use of the financial system for the purpose of
money laundering and terrorist financing, which was adopted after long negotiations 20 May
2015. The transposition period is two years, however, with regard to the upcoming assess-
ment of the Czech Republic to be performed by MONEY VAL of the Council of Europe at
the beginning of 2017 the Czech Republic must implement the required measures already
during 2016. The actual implementation in the Czech Republic is provided by the amend-
ment to Act No. 253/2008 Coll., which is currently undergoing various stages of the legisla-
tive process. It includes a number of new requirements, specifications and limitations. The
whole system also establishes the principle of risk assessment, to be implemented at all
levels from the EU and Member States levels to the individual ,,obligated entities* and on
that basis, in specific cases, more stringent or milder requirements will be applied to clients
of obligated entities, especially in terms of identification and control. Partial changes in
compliance with the mentioned EU Directive also address, for example, reducing the amount
of cash payments, from which every entrepreneur shall be liable to identify the client (from
EUR 15 000 to 10 000), expanding the duties to certain additional gambling operators or
introducing stricter controls directed both at clients and at domestic ,,politically exposed
persons®.

Another long-awaited legislative action aimed at strengthening the measures to prevent
the misuse of the financial system for laundering proceeds of crime and financing terrorism,
consists in the establishment of the Central Registry of Accounts. The aim is to increase the
efficiency of the exercise of public authority by enabling certain institutions, authorized to
receive information subject to banking secrecy and confidentiality under the Act on credit
unions (tax authorities within the financial and customs administration, law enforcement
authorities, Financial Analytical Unit of the MF and intelligence services), to determine by
a single query within a very short time, in which credit institution an investigated entity has
or previously has had an account. This rapid acquisition of information is a prerequisite for
faster freezing of assets in criminal proceedings and also for higher efficiency in tax collec-
tion. Also this bill is currently being discussed in the legislative process.
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Current organised crime mostly exceeds state borders. Hence international cooperation
has become an important part of police and judicial activities. As part of financial investiga-
tions in criminal proceedings it is necessary to determine the entity’s property profile, i.e. an
overview of the entity’s asset values — a general overview and movements of the entity’s
asset values, and information on proceeds of crime. Not only that this procedure provides
police authorities with important information required for bringing a legal action; such in-
formation about property also facilitates the confiscation of illicit funds. And this is a very
important part of criminal proceedings (i.e. of the subsequent civil proceedings) — allowing,
at least partially, for compensating for the damage sustained by crime victims, i.e. the state.
Serious economic crime damages not only relationships within the state but also has an
impact on competition, cash flows, and may even harm the Czech Republic’s image abroad.
With today’s serious economic crime (and its offenders) often exceeding borders of the Czech
Republic, it is therefore necessary to establish international cooperation.

Even the Treaty on the Functioning of the European Union recognises that, for example,
corruption is a type of serious crime with a cross-border dimension, and Member States
alone are not sufficiently equipped to address it.* The European Commission states in its
2011 Communication on fighting corruption that Member States should ensure that finan-
cial investigations are pursued effectively and consistently and that any potential link with
organised crime and money laundering is always considered.

6.1 Selected international and legal aspects of cooperation
in asset seizures

On 24 October 2013 the United Nations Convention against Transnational Organised
Crime of 12 December 2000 came into force for the Czech Republic®. The purpose of this
Convention is to promote cooperation to prevent and combat transnational organised crime
more effectively. Pursuant to Article 12 of this Convention on “confiscation and seizure” the
States Parties may, inter alia, consider the possibility of requiring that an offender demon-
strate the lawful origin of alleged proceeds of crime or other property liable to confiscation,
provided that such a requirement is consistent with the principles of the domestic law of
those states and with the nature of the judicial proceedings. Each State Party should empower
its courts or other competent authorities to order that bank, financial or commercial records
be made available or be seized. States Parties must not decline to act under this Convention
on the ground of bank secrecy. Article 13 governs international cooperation for purposes of

4 As provided in Article 83(1) of the Treaty on the Functioning of the European Union. Available at: http://eur-
lex.europa.eu/legal-content/CS/TXT/?uri=celex%3A12012E%2FTXT

4 Communication of the Ministry of Foreign Affairs No. 75/2013 of the Collection of International Treaties.
Available at: http://aplikace.mvcr.cz/sbirka-zakonu/SearchResult.aspx?q=75/2013&typeLaw=mezinarodni_
smlouva&what=Cislo_zakona_smlouvy

133



Il FINANCIAL INVESTIGATION IN CRIMINAL PROCEEDINGS

confiscation. Article 14, inter alia, states that proceeds of crime or property confiscated by
a State Party shall be disposed of by that State Party in accordance with its domestic law and
administrative procedures.

In its legislation the European Union calls for the necessity of exchanging information
and intelligence between law enforcement authorities of Member States and lays down the
rules of exchanging such information. Council Decision 2007/845/JHA of 6 December
2007, concerning cooperation between Asset Recovery Offices of the Member States in
the field of tracing and identification of proceeds from, or other property related to,
crime is among essential European legislation. This legislation has imposed an obligation
on EU Member States to set up or designate an Asset Recovery Office (abbreviated as
ARO). This Decision is justified in its Preambule by the need for law enforcement services to
have the necessary skills to investigate and analyse financial trails of criminal activity. This
requires that the information that can lead to the tracing and seizure of proceeds from crime
and other property belonging to criminals is exchanged rapidly. Mutual cooperation takes
place by exchanging information and best practices, both upon request and spontaneously.

In addition, this Decision 2007/845/JHA supplements the so-called CARIN network
(Camden Asset Recovery Inter-Agency Network), which was established by Austria, Bel-
gium, Germany, Ireland, the Netherlands and the United Kingdom in Hague on 22 and 23
September 2004. CARIN is an extensive network of policepersons and prosecutors, with the
aim of improving the mutual knowledge about the methods and procedures in cross-border
identification, freezing, seizure and confiscation of the proceeds of crime and other crime
related property. Thus the Decision supplements the CARIN network by providing the legal
basis for exchanging information between Asset Recovery Offices of all Member States.

The Czech Republic has designated the Unit Combating Corruption and Financial
Crimes (UCCFC)*, specifically the Department of International Cooperation and Metho-
dology (“DICM”) as its AROY.

ARO is charged with the following tasks in particular:

— spontaneous exchange of information — i.e. a request from the Czech Republic addressed
abroad,
— providing information upon request — i.e. a request from abroad to the Czech Republic,

— exchanging best practices (i.e. the best practices especially in managing and selling frozen
assets, in a register of bank accounts and in statistics).

Pursuant to the Binding Guideline of the Police President No. 174/2011, on conducting
financial investigations in criminal proceedings, the DICM acts as the so-called Methodical
Unit for Tracing and Seizing Proceeds of Crime.*

46 This Unit is an organisational element of the Police of the Czech Republic, specialised in detecting corruption
and financial crime, including tax crime and criminal offences committed in connection with money launder-
ing, as an integral part of serious economic crime, which, within the scope of its competence, is primarily
responsible for carrying out the tasks in detecting, examining, investigating and documenting criminal of-
fences falling within the material and functional responsibilities of the Unit to the extent set out by legislation
and management acts.

Binding Guideline of the Police President No. 103 of 28 May 2013, on the implementation of tasks in crimi-
nal proceedings, and the Order of the Director of UCCFC No. 1/2013 of 4 January 2013.

Contact data of the ARO in the Czech Republic: Utvar odhalovani korupce a finan¢ni kriminality, Odbor
mezindrodni spoluprace a metodiky, ARO, P. O. BOX 62/OKFK, 170 89 Praha, Tel.: 974 863 298 (Depart-
ment Secretariat), Fax: 974 863 808, E-mail: uokfk.aro@pcr.cz
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The expeditious and effective exchange of information and intelligence for the purpose
of conducting criminal investigations or criminal intelligence operations between Member
States is further governed by Council Framework Decision 2006/960/JHA of 18 Decem-
ber 2006 on simplifying the exchange of information and intelligence between law en-
forcement authorities of the Member States of the European Union. This Decision con-
tains specific rules and time limits for providing and requesting information and intelligence;
it also defines communication channels, communication language as well as data protection
information. Annexes to the Decision include a form to be used to transmit the requested
information and/or intelligence, to inform the requesting authority of the impossibility of
meeting the normal deadline, of the necessity of submitting the request to a judicial author-
ity for an authorisation, or of the refusal to transmit the information (Annex A) and a form to
be used when requesting information and intelligence (Annex B).

On 24 October 2008 the European Union adopted Council Decision 2008/852/JHA on
a contact-point network against corruption. This supplements an European strategic con-
cept with regard to cross-border organised crime and corruption at EU level. The objective
of this Decision is to set up a network of contact points of the Member States of the Europe-
an Union, with the European Commission, Europol and Eurojust fully associated with the
activities of the Network. The Network consists of authorities and agencies of the Member
States of the European Union charged with preventing and combating corruption, it constitutes
a forum for the exchange throughout the EU of information on effective measures and expe-
rience in the relevant area, and facilitates the establishment of contacts between its members.

The latest move in the international cooperation in seizing assets is the adoption of Di-
rective 2014/42/EU of the European Parliament and of the Council of 3 April 2014 on
the freezing and confiscation of instrumentalities and proceeds of crime in the Europe-
an Union. This Directive establishes minimum rules on the freezing of property with a view
to possible subsequent confiscation and on the confiscation of property in criminal matters.
It contains, inter alia, a provision on so-called extended confiscation*, originally governed
by Council Framework Decision 2005/212/JHA of 24 February 2005 on Confiscation of
Crime-Related Proceeds, Instrumentalities and Property. This Decision provides for three
different sets of minimum requirements that Member States could choose from in order to
apply extended confiscation. As a result, EU Member States have chosen different options of
transposing that Decision, which resulted in divergent concepts of extended confiscation.
This has hampered cross-border cooperation in this. Therefore the new Directive harmonises
the provisions on extended confiscation into a single minimum standard. Member States
should bring into force the laws, regulations and administrative provisions to comply with
this Directive by 4 October 2015.

6.2 Requesting information from abroad

The international cooperation in seizing assets can be divided into police cooperation,
the purpose of which is to obtain and verify information and search for assets, and coopera-
tion in justice, the aim of which is to obtain evidence usable in proceedings before a criminal

49 Preambule of the Directive 2014/42/EU, inter alia, states that in order to effectively tackle organised criminal
activities there may be situations where it is appropriate that a criminal conviction be followed by the confis-
cation not only of property associated with a specific crime, but also of additional property which the court
determines constitutes the proceeds of other crimes. This approach is referred to as extended confiscation.
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court. The individual parts of the asset recovery process can be defined in three phases, and
then applicable types of international cooperation can be assigned:

a. tracing (police and judicial cooperation),
b. freezing (judicial cooperation),
c. confiscation (judicial cooperation).

For cooperation in tracing and freezing the proceeds of crime it is possible to use all
existing forms of international cooperation, whether police or judicial. Moreover, communi-
cation networks of specialists in this area have been established in Europe in the last few
years, again at the level of cooperation between police or judicial authorities.

In police cooperation we can divide the communication as follows:

a) Indirect form — through the Department of International Police Cooperation of the Po-
lice Presidium of the Czech Republic (National Central Bureau of Interpol, Europol Na-
tional Unit, National SIRENE Bureau), through joint centres for police and customs co-
operation as well as through liaison officers in the Czech Republic and abroad; and

b) Direct form — cooperation with specific police units abroad.

In judicial cooperation we can mention:

a) European Judicial Network, whose primary aim is to facilitate improvements in judi-
cial cooperation between the EU Member States, by promoting informal direct contacts
between judicial authorities and authorities responsible for judicial cooperation and pros-
ecution of serious crime within Member States of the European Union.

b) European Union’s Judicial Cooperation Unit — Eurojust is a permanent body of the
European Union, which seeks, in particular, to facilitate more effective cooperation bet-
ween judicial authorities of EU Member States in ensuring mutual assistance in criminal
matters. Each Member State is obliged to designate one permanent representative —
a national member — for this Unit.

Another option is the cooperation through the above-mentioned CARIN specialised
communication network. As mentioned above, it is an informal network of contacts and
a cooperative group concerned with all aspects of confiscating the proceeds of crime. It is
a network of practitioners from 53 jurisdictions and 9 international organisations. It is linked
to similar asset recovery networks in Asia Pacific (ARIN-AP), Southern Africa (ARINSA),
West Africa (ARIN-WA) and Latin America (RRAG). Two specific entities are designated
for each country as the points of contact for justice and police.

CARIN can be used to identify:
— specifics of the legislation governing the recovery of proceeds of crime,
— contacts to specific registers and institutions,

— contacts to appropriate prosecutors / police authorities responsible for handling re-
quests for legal assistance in criminal matters,

— how to formulate a request for legal assistance properly so that it could be met in full
pursuant to relevant national legislation,

— in certain cases also a review of the person’s property status.
Article 1 of Council Decision 2007/845/JHA provides that each Member State shall set

up or designate a national Asset Recovery Office, for the purposes of the facilitation of the
tracing and identification of proceeds of crime and other crime related property which may
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become the object of a freezing, seizure or confiscation order made by a competent judicial
authority in the course of criminal or, as far as possible under the national law of the Member
State concerned, civil proceedings. Article 2 provides that Member States shall ensure that
their Asset Recovery Offices cooperate with each other, by exchanging information and best
practices, both upon request and spontaneously.

6.3 Form of cooperation

Article 3 of the Council Decision 2007/845/JHA provides that an Asset Recovery Of-
fice of a Member State charged with the facilitation of the tracing and identification of pro-
ceeds of crime may make a request to an Asset Recovery Office of another Member State for
information, using the so-called “Swedish Initiative’’. This means that the request for in-
formation and the subsequent response shall be made by filling in a specific form. In the
request the requesting party shall specify the object of and the reasons for the request and the
nature of the proceedings. It shall also provide details on property targeted or sought (such
as bank accounts, real estate, cars, yachts and other high value items) and/or the natural or
legal persons presumed to be involved (e.g. names, addresses, dates and places of birth, date
of registration, shareholders, headquarters), etc.

The Swedish Initiative, inter alia, sets the time limits within which the requests for infor-
mation must be responded to. These time limits are as follows:

a) 8 hours if the case is urgent and the requested information is held in a database directly
accessible by the relevant authority,

b) 1 week if the requested information is held in a database directly accessible by the rele-
vant authority,

c¢) 2 weeks in all other cases.

Section 89 of Act No. 273/2008 Coll., on the Police of the Czech Republic, defines a group
of entities with which the police is entitled to cooperate in carrying out their tasks, with these
also including foreign AROs.”!

6.4 Methodical procedure to execute requests

Any unit of the Police of the Czech Republic may send a request to an Asset Recovery
Office. Given the differing legislation of individual countries, it is advisable to clarify the
availability of the requested information in the specific country of the European Union with

59 Council Framework Decision 2006/960/JHA of 18 December 2006 on simplifying the exchange of informa-
tion and intelligence between law enforcement authorities of the Member States of the European Union.
Available at: http://eur-lex.europa.eu/legal-content/CS/TXT/?uri=URISERV:114581

Section 89 of Act No. 273/2008 Coll., on the Police of the Czech Republic, provides that the “In carrying out
its tasks the Police shall cooperate with international organisation Interpol, European Police Office, relevant
authorities and institutions of the European Union and of their Member States, and with other international
organisations, with international criminal courts, international criminal tribunals and, where applicable, with
similar international judicial authorities that meet at least one of the conditions set out in Section 145(1)(b)
and (c) of the Act on international judicial cooperation in criminal matters, with foreign security forces and
other relevant foreign entities.”

©
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the ARO staff first. Therefore, it is recommended to contact the ARO staff by phone first to
consult the proper procedure. Then the ARO will decide on the legitimacy of the subject
matter of the request (whether it meets the requirements defined by Council Decision
2007/845/JHA) and will either execute the request or recommend another solution to
the requesting authority. Such a solution may be, for example, a request through another
police cooperation channel or through legal assistance. The ARO will further process the
request and send it to the appropriate partner ARO abroad.

Item 7 of Decision 2007/845/JHA provides that the exchange of information between the
individual ARO units should take place, inter alia, on the basis of the Framework Decision
2006/960/JHA, i.e. the ,,Swedish Initiative”. Under this Decision each application must in-
clude the following information:

— what information is requested,
— the nature of the criminal offence,
— the purpose for which the information is requested,

— the relation between the purpose for which the information is requested and the person to
whom it refers,

— the grounds on which it can be assumed that the information or intelligence is available in
the requested Member State.

Information between individual AROs is exchanged using relevant forms. According to
the Swedish Initiative, only information that is currently available to the requested authority
or where the authority has the capacity to request it can be provided. Mutual cooperation is
exercised by exchanging information and best practices, both upon request and spontane-
ously. The ARO shall wait for a reply from abroad or send a reminder, if necessary, and
shall further process the reply, shall check the completeness of the request. In conclusion,
the ARO shall communicate the reply to the requesting employee. The use of the infor-
mation thus obtained is usually limited — in general, the information obtained cannot be used
as an evidence in criminal proceedings in the Czech Republic. The use of information in
criminal proceedings is governed by s. 20 of Act No. 140/2013 Coll., on international judi-
cial cooperation, as amended.

To simplify the request procedure, Members of the staff of the Department of Interna-
tional Cooperation and Methodology of the Unit Combating Corruption and Financial Crimes
have created a model form. This form is available as a part of the so-called electronic crim-
inal proceedings (,,ETR*). The form is designed to guide the applicant through completing
all of the material information required for processing the request, with some of the informa-
tion being obligatory.*

The requested information acquired through ARO channels shall be transmitted to
a financial investigation officer or to a relevant criminal file officer for further use. In order
to obtain an overview of how such information has been used, feedback will be newly re-
quired from investigation officers to the following extent (after the amendment to the Bind-
ing Guideline of the Police President No. 174/2011, on conducting financial investigations
in criminal proceedings, comes into effect):

32 Using this request form is currently voluntary; after the amendment to the Binding Guideline of the Police
President No. 174/2011, on conducting financial investigations in criminal proceedings, comes into effect,
the use thereof when sending requests for cooperation through the ARO will be compulsory.
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1. the prosecutor has been informed;

2. the prosecutor has sent a letter rogatory to request more information (in terms of evi-
dence in particular);

3. the prosecutor has sent a request (for international cooperation) to freeze assets;
4. the assets have been frozen abroad;
5. how the information we have sent has been used.

6.5 Communication channel

For swift and secure exchange of information the individual AROs use the SIENA sys-
tem, developed by Europol. SIENA allows the direct communication between individual
contact points and the transmission of information up to the ,,restricted” confidentiality level.
As the system has been developed by Europol, so-called handling codes may be used to
specify the range of allowed recipients of the information.> In the case of communication
between contact points of the CARIN network involving an exchange of sensitive data, an
appropriate channel for transmitting such information shall be used (e.g. SIENA or Inter-
pol). If information is exchanged in order to trace assets originating from crime, such infor-
mation is usually not evaluated as classified pursuant to Act No. 412/2015 Coll., on protec-
tion of classified information and security eligibility, as amended. However, if it is necessary
to work with such information, the Act on protection of classified information must be com-
plied with.

6.6 Providing information abroad

The information exchange with institutions abroad via the ARO in principle mirrors the
procedure for requesting information (see Chapters II and IV). Only such information may
be provided abroad that can be obtained from the Unit Combating Corruption and Financial
Crimes, the Department of International Cooperation and Methodology (and thus from the
Police of the Czech Republic). This includes, in particular, information from open sources
(Internet, Commercial Register, Land Register on-line application), from police and ad-
ministrative records (police information, car ownership, etc.), from sources with limited
access (Land Register, aircraft register, ship register), i.e. assistance in explaining certain
national specifics is provided (addresses, cooperative ownership of real property, the func-
tioning of companies, etc.). Hence it is impossible to provide, for example, data on the owner-
ship of bank accounts that are subject to banking secrecy (required by a prosecutor in pre-
trial criminal proceedings).

As part of international cooperation it is also possible to provide or obtain so-called best
practices, i.e., for example, experience concerning the ways to improve the effectiveness of
Member State’s efforts in tracing and identifying proceeds from, and other property related to,
crime which may become the object of a freezing, seizure or confiscation order by a competent
authority. For instance, Article 6 of Council Decision 2007/845/JHA calls for this.

33 H-1 = This information must not be used as an evidence in criminal proceedings without permission of the
provider, H-2 = This information must not be disseminated further without permission of the provider, H-3 =
Other restrictions apply.
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6.7 Seizure methods

Based on Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution
in the European Union of orders freezing property or evidence it is possible to decide to
freeze property or part thereof, things or other asset values suspected to have been intended
for committing a crime, used for committing a crime or constituting proceeds of crime.

The decision to issue an order shall be adopted by a presiding judge and, in pre-trial
proceedings, by a prosecutor. However, this Framework Decision may only be used in rela-
tion to those Member States that have implemented it into their legal systems. By imple-
menting the Decision, however, the Member States have not undertaken to use solely this
Framework Decision. Towards other countries (but essentially also in relation to those that
have implemented the Decision) it is necessary or possible to use international treaties
governing judicial cooperation in criminal matters.>*

6.8 Examples of cooperation

a) As part of examining a crime which had produced a property advantage, a financial in-
vestigation carried out in the Czech Republic found that the suspect was impecunious.
The information obtained from victims showed that during negotiations with the suspect
he had alluded to benefits provided to clients by foreign banks in Austria and Germany.
The financial investigation officer addressed the Unit Combating Corruption and Finan-
cial Crimes, Department of International Cooperation and Methodology — ARO with
a request for assistance. The case was resolved as follows:

— Information on the ownership of bank accounts in Austria had to be sought through
legal assistance; the investigation officer informed the prosecutor, who decided to re-
quest the legal assistance;

— Information on the ownership of bank accounts in Germany could be obtained via the
ARO; the processing time was three weeks — after which two banking institutions, where
the suspect had opened five bank accounts, were identified.

The investigation officer informed the prosecutor, who requested freezing those funds
through judicial cooperation.

b) As part of investigating a crime, communication between the suspect and an architect
had been discovered via monitoring the suspect’s e-mail address. This communication
related to a planned reconstruction of a holiday homestead in the Austrian Alps. The
financial investigation officer addressed the Unit Combating Corruption and Financial
Crimes, Department of International Cooperation and Methodology — ARO with a request
for assistance. The case was resolved as follows:

— A location in Austria, where the property in question was reportedly based, was iden-
tified. The Austrian ARO identified the property and provided copies of acquisition
documents (purchase agreement).

This information provided the prosecutor with the basis to request freezing the property
through international judicial cooperation.

3 For example: European Convention on Mutual Assistance in Criminal Matters (No. 550/1992 Coll.)
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Economic crime bringing property advantages to perpetrators is accompanied by a number
of economic problems which the offender must solve either alone or with a help of accom-
plices. Typically, an offender must first acquire the property, then protect the property against
possible intervention of law enforcement authorities and, last but not least, against tax au-
thorities or customs administration bodies seeking to collect revenues for the state budget.

One of the methods enabling perpetrators of crime against property to launder proceeds
of crime, i.e. to conceal the proceeds of crime, hide real owners of the property, disguise
transfers of assets or origin of assets, consists in using the so-called financial instruments,
ranging from traditional securities such as shares, mutual fund units etc. to ,,modern* secu-
rities, called derivatives — swaps, options etc. From an economic point of view, shares are
similar, for example, to interests in cooperatives or in limited liability companies, i.e. from
the perspective of an economist there is no difference between shares and ownership in-
terests, differences refer only to legal norms regulating and specifying the different types of
companies in the jurisdictions of individual countries.

An ,,anonymous trade “ for the purpose of this methodology means shall be a transfer
(exchange, sale, forfeiture of collateral) of assets from the transferor (typically the seller) to
the buyer (typically the buyer), where at least one of the parties engaged in trade can not be
identified from the perspective of an independent external observer. An ,,anonymised trade
is merely a technical designation of a transfer of assets, for which one or more parties have
adopted measures to ,,make invisible at least one of the parties in the business relationship
or to disguise the completed transfer of property. The term ,,anonymisation of the owner
(transferor, transferee) “ refers to making the property owner or at least one of the parties in
the business relationship invisible for an independent observer.

7.1 Shares and joint-stock companies — basic terms

Certificated and book-entered shares, registered shares and bearer shares

In this section we will show how the shares are used for anonymisation of trades and
anonymisation of owners. Let’s firstly recall the classic definition of a ,,share®. Share is
a security which confirms usually the following rights of its owner — the right to participate
in the management of the company (typically by decision-making at the general meeting of
the company), the right to participate in the liquidation balance, the right to participate in
profits produced by the company (typically in a form of dividends or in another manner),
and from the perspective of Czech law and practice also the right to participate in increasing
the registered capital of the company to avoid dilution of the percentage share of the share-
holder in the registered capital of the company.

We have to remind that in addition to owners of a joint stock company also creditors of
the company have rights to assets owned by the joint stock company. The ownership of
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a joint-stock company therefore means that a shareholder owns only a portion of the assets,
called ,,net asset value“. Further we have to note that the term ,,asset™ is an accounting term
for the concept of ,,property*.

From an economic point of view an ,.interim certificate* is a security similar to shares,
issued by a joint stock company to its shareholders until the registered capital of the compa-
ny is fully paid up. In the case of a limited liability company the security shall be the ,,com-
mon certificate, which performs the same functions as shares of joint stock companies. An
issue of a common certificate must in the Czech Republic be agreed in the memorandum of
association of the limited liability company. The information contained in this article shall
accordingly apply to different types of companies established and operating under different
legal regimes.

Basic classification of shares

The basic classes of shares are registered shares and bearer shares (shares to bearer/
owner). The economic substance of registered shares consists in the fact that a joint stock
company keeps a list of its shareholders, i.e. a joint stock company represented by the Board
of Directors or by a designated body maintains a list of its shareholders. The economic sub-
stance of bearer shares consists in the fact that a joint stock company only issued shares in
a physical (i.e. certificated) form and delivered them to its shareholders.

Briefly summarised, legislation in the Czech Republic particularly after 2013 (i.e. Act
No. 134/2013 on some measures to increase the transparency of public limited companies
and amending other laws) significantly limits the issuance of bearer shares in the Czech
Republic. However, it should be reminded, that economic activities that we call economic
crime or financial crime, also in the Czech Republic usually begun many years before 2013,
even though the Czech Police has started to investigate them only after 2013. Moreover, the
aforementioned illegal economic activities are usually performed with the use of commer-
cial companies operating not only in the Czech Republic but with the use of foreign compa-
nies not governed by the Czech law. Therefore, when evaluating illegal economic activities
we have to respect primarily the economic nature of shares and the purpose of their use in an
illegal economic activity, taking into account the then applicable legislation that regulates or
regulated the respective ,,domestic and ,,foreign* joint stock (or similar) companies.

In terms of material form, shares may be issued as certificated shares, when a joint-stock
company issues shares in a certificated form and gives them to its shareholders. Typically, in
Czech joint-stock companies with a ,,small* (e.g. up to 20) number of shareholders, the
chairman of the Board of Directors shall print shares on a laser printer and shall affix his/her
signature and signatures of other statutory bodies to the shares, to deliver the shares physi-
cally to owners (proprietors) of the joint-stock company. Registered certificated shares de
facto merely confirm the current owner of the shares, when the joint stock company by an
endorsement record to the share certificate specifies the owner of the shares, as registered in
the company’s files. Another form of shares is represented by book-entered shares, when
a joint-stock company, represented by the Board of Directors (the Board of Directors may
also delegate powers to another body — for example, the Central Securities Depository of the
Czech Republic) maintains a list of its shareholders.

Shares in book-entered form are currently exclusively registered shares, although from
a technical point of view, due to the development of computer technology we may assume
that it is only a matter of time, whether book-entered shares will exist also as ,,bearer shares®,
for example, in a form of ,,anonymous software sentence* kept in anonymous records with
the joint stock company and at the same time as ,,non-anonymous software sentence* on
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a data media (e.g. similar to a credit card) held by the owner of the joint stock company. It
will be possible to transfer the mentioned ,,anonymous software sentence* to other entities,
which then will become the owners of the joint stock company. (The delivery is analogous to
transferring money between bank accounts.) Illustrative example: It is about the logic of
proving the ownership of shares in a joint stock company by a ,,torn“ picture, of which one
half is owned by the joint stock company and the other half is owned by a shareholder of the
joint stock company, provided that the joint stock company does not know, who owns the
second part of the torn picture.

In general, a joint stock company does not need to issue any shares. The title to assets of the
company is then typically proved by a Memorandum of Association or a Deed of Incorpora-
tion. We also must mention that a share only ,,confirms® or ,,proves* the existence of a title to
a joint stock company and that a share itself generally does not constitute any real entitlement
(ownership interest in the business) with respect to the ownership of a joint stock company.

7.1.1 Certificated shares to bearer

Certificated shares to bearer (anonymous shares, bearer shares) allow

a) disguising the owner of assets owned by a joint stock company and preventing identifi-
cation of an actual owner of assets of the joint stock company

b) using certificated bearer shares as a means of payment, i.e. using certificated bearer shares
for payments of prices for goods and services outside the control of state administration
authorities. We will describe both of the above situations in more details.

A current trend, respected also by the updated Czech legislation, is to ,,prohibit joint
stock companies from issuing bearer shares*.

a) The use of certificated bearer shares to conceal an ownership title

Itis a classic method, when beneficial owners of a joint stock company do not want to be
publicly visible, and therefore they choose to conceal their ownership by issuing certificated
bearer shares in their joint stock company.

In terms of full concealment of a share in a joint stock company corporate statutory bodies
(typically members of the Board of Directors and the Supervisory Board) may consist of
»Straw men*, however, this poses certain risks, because such individuals could ,,squander or
steal” part of the assets of the company. Therefore, potentially, we may assume that the
actual owner (owners) of the joint-stock company is a member of statutory bodies — typical-
ly a member of the Board, if the owner of the joint-stock company is also an ,,active busi-
nessman*, or a member of the Supervisory Board, if the owner of the joint stock company is
only an ,,investor not interfering into the corporate governance*. The existence of the new
Civil Code allowed legal persons to become members of statutory bodies, which enlarged
the options for hiding owners.

b) The use of certificated bearer shares as a means of payment

Settlement of transactions that potentially expose their participants to risks because of
possible monitoring of cash movements by tax authorities or local law enforcement author-
ities. Therefore, instead of using funds traceable upon their transfers between bank accounts,
related business groups pay their mutual liabilities by certificated bearer shares. The deliv-
ered certificated bearer shares give the possibility to dispose of assets owned by (an anony-
mously owned) joint-stock company.
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A possible signal of the existence of such a use of bearer shares is a situation where joint-
stock companies (typically owned from abroad) own real estate in lucrative locations in the
Czech Republic and elsewhere in Europe, often not used (i.e. leased for residential or busi-
ness purposes) or used rather symbolically.

Risks arising from the use of bearer shares

To ,,credit” of certificated bearer shares it is to be noted that certificated bearer shares
constitute for their holders potentially very dangerous instruments. As a general rule, there is
no possibility to verify how a ,,real” certificated bearer share in a specific joint stock compa-
ny XYZ, a.s. actually looks like. This, for example enabled a fraud in the Czech Republic,
which consisted in the fact that a natural person or a group of collaborators would ,,print*
counterfeit bearer shares of XYZ, a.s., by submitting the counterfeit bearer shares to a notary
they would declare themselves the sole owners of the joint stock company XYZ, a.s. and in
their position of owners of XYZ, a.s. they would make a notarial deed involving, inter alia,
a change in the statutory bodies of XYZ a.s. or changes related to the powers of disposal of
the company assets. The ,,deceivers‘ then would have those amendments entered in the Com-
mercial Register. Although a ,,public* entry in the Commercial Register* had been made, it
usually was only the question of attention of beneficial owners of the shares, if they would
notice any change. Based on the data entered in the Commercial Register then the group of
,,deceivers can dispose of the assets of XYZ, a.s. —i.e. usually the point was to sell a lucrative
real estate owned by the joint stock company XYZ, a.s.

7.1.2 Certificated or non-certificated registered shares

If a joint stock company issues (certificated or book-entered) registered shares, the joint-
stock company, in practice the Board of Directors of such company or a designated body,
must keep a list of its shareholders. This list makes the listed participants ,,visible* for the
needs of the state administration and enforcement authorities. However, a joint stock com-
pany in general — always depending on the legislation in the given country — shall not be
liable to publish the list of its shareholders and make it accessible to the general public.

Just as certificated bearer shares, also registered shares (regardless of whether the shares
are certificated or book-entered) allow less standard operations, such as

a) disguising the owner of assets owned by a joint stock company and preventing identifi-
cation of an actual owner of assets of the joint stock company

b) using registered shares as a means of payment, i.e. using certificated registered shares for
payments of prices for goods and services outside the control of state administration
authorities.

We will describe both of the above situations in more details.

a) Use of registered (certificated or book-entered) shares to conceal an ownership title

From a formal point of view, registered shares constitute an ideal tool for identification
of beneficial owners of joint stock companies, as a joint stock company must maintain
a register of its shareholders. For the needs of anonymisation of ownership titles and ano-
nymisation of trades we would find numerous strange and amateur techniques in 1992-1999
in the Czech Republic, which should have prevented the public from knowing beneficial real
owners of a joint stock company. Here are two classic examples:

a) Because corporate annual reports constitute an important source of information on share-
holders, several days before the closing date as at which the annual report of the compa-
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ny will be compiled, a (publicly unknown) sale of shares to a natural or legal person XX

occurs with a simultaneous execution of a purchase agreement, by which the actual share-

holders buy from Mr. XX shares one day after the closing date of the annual accounts.

Contractually, it is stipulated that until the physical payment, shares will constitute

a security for an obligation etc. A totally analogous situation is where the owner must

sign a contract that will be part of the collection of deeds in the Commercial Register, i.e.

again prior to the date of contract shares are sold to Mr. XX sold and a buyback of XX’s

is agreed on the same date. (A typical reward for Mr. — or company — XX is CZK 50-100

thousand, according to the size of the company).

b) Concealment using services of lawyers (law firms), where the beneficial owner is in the
list of shareholders represented by a lawyer, who is not obliged to disclose the client’s
name. (In the case of bearer shares, the lawyer acts on behalf of the client and according
to instructions given by the client at general meetings and proves the ownership for the
purposes of attendance lists at the general meetings by submitting certificated bearer
shares.) In terms of investigating economic crimes given the mentioned method of con-
cealing ownership is a reliable and time-tested ,,signal flag* indicating certain problems
related to a joint stock company to law enforcement authorities. The above examples are
a bit old fashioned, however, they still occur.

A smarter and today an overwhelming method of concealing ownership titles consists in
an approach based on differentiating ,, economic ownership “ (= ownership in economic terms)
and ,,ownership in legal sense“ (= ownership in terms of legislation).

The ownership in ,,Jegal” and ,,economic® terms can be illustrated by an example of the
situation in the Czech Republic: In the Czech economic and legal environment a limited
liability company (or a joint stock company) is owned by a member (shareholder). An owner
in the economic sense is the one who based on a power of attorney (general power of attor-
ney) is authorised to dispose of the assets, provided that the said power of attorney is virtu-
ally non-cancellable by the others, i.e. the parties not authorised under the power of attorney.
A proctor is an officer closest to an owner in the economic sense, however, a procuration is
always cancellable by the Board of Directors (company owners).

In the case of companies (joint stock or limited liability companies, Ltd.) the legal owner
is the one who owns shares or an ownership interest in a limited liability company or who is
registered as an owner ,,in the registers of owners“. An owner of the AA company in eco-
nomic terms, however, is the one who is under a general power of attorney authorised to
unlimited disposition of assets (and liabilities) of the company. A typical element of the
mentioned general power of attorney is that the power of attorney is in fact non-cancellable,
i.e. it may be revoked only upon request of the authorised entity — i.e. the person possessing
the general power of attorney.

A general power of attorney to dispose of assets (and liabilities) of a company is used as
a basic tool in the so-called ,,international tax planning® and as a basic instrument to conceal
the ownership of companies in the event that commercial companies are obliged to publish
a list of their owners (shareholders). The issuance of a ,,general power of attorney‘ transfers
the actual owner’s right — the right to dispose of the assets and liabilities of the company —
from existing publicly known owners stated ,,in the registers of owners* (including the list of
the shareholders or owners kept by the company itself) to the authorised person, who, how-
ever, is not registered anywhere as an owner of the company in legal sense. A sale of the AA
company then needs just a change of the authorised person with a ,,general power of attor-
ney to dispose of the property of AA“, without changing the owners in ,,legal sense®, i.e.
beneficial owners of the company registered in the ,registers of owners.*
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We have to note that that legislation in some countries (e.g. Cyprus) requires that a true
owner of the company is reported to state administration authorities (i.e. usually the person
authorised to dispose of the company assets based on the general power of attorney), how-
ever, the real enforceability of this legislation is zero.

Tax havens and ,, International Business Companies Acts “

The issue of the so-called tax havens has been studied for many years. We may mention
rather archaic, but still useful review studies by Neal*®> and Hansen and Kessler*®, present
opinions of the US Congress on the tax optimisation using tax havens, Gravelle”’, theoretical
legal analysis of tax crime including tax havens, Raskolnikov™, or theoretical neo-classic
analysis of impacts of the existence of tax havens and taxation on the performance of the
economy, Rostain and Regan®.

In terms of operations associated with the anonymisation of owners and transactions the
so-called off-shore companies are used frequently. The most simple example of an off-shore
company is a business entity (of a legal type similar to Czech limited liability companies —
LLC, IBC, Inc., etc.), carrying on economic activities almost exclusively outside the state
where the company is seated. Typically, seats of off-shore companies are found in ,,tax ha-
vens®, which can be explained as states imposing very low taxes (e.g. an annual flat charge
of USD 50 per company) and the like.

States considered to be tax havens usually have in their legislation a specific legal act,
,International Business Companies Act”“ (IBCA), which allows to establish a so-called oft-
shore company in the tax haven. In economic terms an off-shore company is a standard
company incorporated under the IBCA, provided that this off-shore company must not carry
on any business, hire employees, make products, etc. within the territory of the relevant
state, except for purchases of certain types of services — e.g. lease of offices, hiring support
staff, hiring accounting, legal and tax services. On the basis of individual IBCAs companies
used to conceal owners or assets are often incorporated in various tax havens.

Let us note that due to tax legislation also states normally not considered to be tax havens
(Switzerland, Delaware, ...) can become ,,tax havens® for foreign entities.

In terms of anonymisation of transactions companies owned by off-shore companies
based in tax havens suffer from a certain disadvantage. Being owned by a company based in
a tax haven at present means to be potentially suspected of tax evasion from the point of
view of the tax authorities, and to be potentially suspected of money laundering from the
point of view of the law enforcement authorities.

Therefore, also in the Czech Republic over the past decade entities interested in perform-
ing anonymous transactions often use foreign companies based in countries that certainly
can not be considered tax havens (such as Switzerland, Spain, Portugal, United Kingdom,
Saudi Arabia, Delaware...).

3 NEAL, T. L. The Offshore Advantage: Privacy, Asset Protection, Tax Shelters, Offshore Banking & Investing
- Why & How, MMP, 1998, p. 272., ISBN 978-1571013316.

3 HANSEN N. A., KESSLER S. A. The Political Geography of Tax H(e)avens and Tax Hells, The American
Economic Review,Vol. 91, No. 4 (Sep., 2001), pp. 1103-1115.

37 GRAVELLE, G. J. Tax Havens: International Tax Avoidance and Evasion, 2015, Congressional Research
Service 7-5700, R40623, (available at www.crs.gov)

% RASKOLNIKOV, A. Crime and Punishment in Taxation: Deceit, Deterrence, and the Self-Adjusting Penalty,
Columbia Law Review, Vol. 106, No. 3 (Apr., 2006), pp. 569-642

% ROSTAIN T., REGAN C. M. Jr. Confidence Games: Lawyers, Accountants, and the Tax Shelter Industry, The
MIT Press, 2014, pp. 424,. ISBN 978-0262027137
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For the sake of completeness we have to note that in the world there are many businesses
that provide natural and legal persons with services related to the creation and management
of off-shore companies and with international tax planning. In the Czech Republic such
companies include, for example, SMART Office & Companies, s.r.o., KAMINARI, s.r.o.,
Akont Trust Company, s.r.0. and others.

In a legal environment where the law allows only registered shares (or the companies are
required to keep a list of their owners), concealing owners of a company can have basically
three forms:

1. An unsuitable classic way, where the AC company based in a tax haven issues a general
power of attorney to Mr. Novék, who on that basis has a right of disposal to the company
assets, including the assets located in the Czech Republic, and possibly performs trading
transactions in the Czech Republic on behalf of AC. It is only a matter of time before the
tax office shows an interest in such transactions and in the associated cash flows.

2. The X company based in a tax haven becomes the 100% owner of the Y company incor-
porated in a EU Member State or in another trustworthy country.

3. The X company is based in a trustworthy country other than the country of incorporation
of Y.

In the case of 2 and 3: The Y company issues a general power of attorney to Mr. Novak,
who becomes the beneficiary —i.e. also an owner in economic terms — of Y. Mr. Novédk, who
on that basis has a rights of disposal to the assets of Y, including the assets located in the
Czech Republic, and possibly performs trading transactions in the Czech Republic on behalf
of Y. — The operation constitutes serious challenges for the tax authorities in both countries
because there are many companies operating according to this model and in principle it is
possible (with a relatively low risk) to misrepresent information on the performance of both
companies and to manipulate the tax base ,,appropriately* etc.

The above-mentioned second and third methods are an easy way to conceal the benefi-
cial owner of the Y company. Therefore, in a number of countries the legislation prohibits
this practice by stipulating that assets of a joint stock company (with certain exceptions for
cash in hand and in bank accounts) must not contain exclusively and only shares of a single
a joint stock company. In this case it is necessary to circumvent the law and prevent the
assets of the X company to be formed exclusively by shares of Y, the X company must
acquire also shares in another joint stock company.

NB: From the point of view of terminology shares (of the AB company), which in its
assets holds only shares of another joint stock company, are called ,,nominee shares“. AB is
then the Nominee Company, in Czech ,,zmocnéné spolecnost* and shares of AB would be
,.,hominee shares*, however, these terms are not used in Czech in the context of international
tax planning. According to information available to the author, some legal systems require
the use of the word ,,nominee“ in the name of a company whose assets consist exclusively of
shares of another joint stock company.

Below we shall describe in a table the ways of concealing the beneficial owner of the
company in two different jurisdictions, namely in the case where:

a) the law in the country allows the existence of a ,,nominee company‘ and in the case
where

b) the rule of law in the country does not allow the existence of ,,nominee companies®.

We shall recall a typical ownership structure of a company, where the owner is being
concealed, and we will show, who is the issuer of a general power of attorney or a power of
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attorney issued to the ,,economic‘ owner of the company (the ,,beneficiary under the general

power of attorney*).

The table below describes a situation where the X company is legally owned, entirely or
almost entirely” by the Y company; the table schematically shows the use of a general
power of attorney to disguise the fact that the beneficial owner of the Y company is Mr. Novak.
Thus, it is shown, who issued general powers of attorney in the event that the law allows the
existence of ,,nominee companies® (see Model I) and if the law in the relevant country pro-
hibits such ,,nominee companies* (see Model II). At the same time the table illustrates a typical
ownership structure of the Y company in the event that the law allows or prohibits, respec-

tively, the existence of ,,nominee companies®.

Models of concealing the beneficial owner of the Y company, Mr. Novak,
using a ,,nominee company‘ and without possibility to ,,nominee companies*

Model I

(the law allows
»NOMINEE® companies
—i.e. X is a ,,nominee
company*)

Model 11

(the law prohibits ,, NOMINEE® companies, i.e. X
and AA are not ,,nominee companies‘)

Nominee X

Assets of ,,Nominee X
consists only of a 100%
share in the registered
capital of Y

X (for example, a joint stock company X)

X owns:

99.99% of the registered capital of Y and
100% of the registered capital of AA.

AA owns:

0.01% share in the registered capital of Y and
»hegligible* shares in the registered capital in other
companies. (In order to prevent AA from being

a ,,nominee*. The usual size of a ,,negligible share*

of AA in the registered capital of other companies is well
below 1% of their registered capital.)

A general power of
attorney has been issued
to Mr. Novék by ,,owners
in the legal sense*

(or their designated legal
representatives) of the
»~hominee company X* for
the right of disposal with
respect to assets of the
»~hominee company X*.

The content of the power
of attorney implies that the
owners (in legal sense) of
the ,,nominee company X*
authorise Mr. Noviak to
dispose of assets of the Y

The general power of
attorney has been issued
to Mr. Novék by ,,owners
in the legal sense*

(or their designated legal
representatives) of X for
the right of disposal with
respect to assets of Y.

The content of the general
power of attorney implies
that the owners (in legal
sense) of X authorise

Mr. Novék to unrestricted
disposal of assets of Y, i.e.
owners in the legal sense
of X (or their authorised

The general power of
attorney has been issued
to Mr. Novék by ,,owners
in the legal sense*

(or their designated legal
representatives) of AA for
the right of disposal with
respect to assets of Y.

The content of the general
power of attorney implies
that the owners (in legal
sense) of AA authorise
Mr. Novék to unrestricted
disposal of assets of Y, i.e.
owners in the legal sense
of AA (or their authorised
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without any restrictions,
i.e. the owners (in legal
sense) of the ,,nominee
company X* (or their
authorized representatives
— typically directors)
authorise Mr. Novék to
,order” (without any
limitations) the statutory
bodies of the Y the way in
which the statutory bodies
of Y should dispose of
assets of Y and to what
other entities the statutory
bodies of Y (or their
authorised representatives)
should issue additional
powers of attorney to
dispose of the assets of Y.
Typically, Mr. Novak will
have a general power of
attorney issued by
representatives of statutory
bodies of the Y company.

representatives) authorise
Mr. Novik to ,,order*
(without any limitations)
the statutory bodies of the
Y the way in which the
statutory bodies of Y
should dispose of assets of
Y and to what other
entities the statutory bodies
of Y (or their authorised
representatives) should
issue additional powers of
attorney to dispose of the
assets of Y. Typically, Mr.
Novak will have a general
power of attorney issued
by representatives of
statutory bodies of X for
disposal of assets of Y.

representatives) authorise
Mr. Novak to ,,order*
(without any limitations)
the statutory bodies of the
Y the way in which the
statutory bodies of Y
should dispose of assets of
Y and to what other
entities the statutory bodies
of Y (or their authorised
representatives) should
issue additional powers of
attorney to dispose of the
assets of Y. Typically, Mr.
Novak will have a general
power of attorney issued
by representatives of
statutory bodies of AA for
disposal of assets of Y.

Typical owners ,,in legal
sense‘ of ,,nominee
company X* are
employees of a law firm
such as a janitor, cleaner,
administrative clerk etc.

Typical owners ,,in legal
sense‘ of ,,company X
are employees of a law
firm such as a janitor,
cleaner, administrative
clerk etc.

Typical owners ,,in legal
sense‘ of ,,company AA*
are employees of a law
firm such as a janitor,
cleaner, administrative
clerk etc.

Workers of law enforcement authorities typically meet
only with the general power of attorney issued by the
statutory bodies of Y. This means a power of attorney
issued by the authorised representatives — typically
“directors”, owners in legal sense, i.e. representatives

This power of attorney is
almost impossible to find,
because Mr. Novék has no
reason to present the power
of attorney anywhere.

of X, to Mr. Novak, typically when applying for opening
a bank account for Y, the right of disposal to which
would belong to Mr. Novak.

b) The use of registered shares as means of payment

In technical terms, a transfer of economic ownership of Y from Mr. Novik, to let’s say,
Mr. Vopicka, is trivial. It just requires issuing a new general power of attorney to dispose of
the assets of Y (or AA, where applicable) to Mr. Vopicka. This means, that Mr. Novéak ad-
dresses directly the company or law firm that has incorporated or acquired the ,,nominee
company X* or the companies X and AA for Mr. Novak, which has arranged the issuance of
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general powers of attorney for Mr. Novak and takes care of the operation and management of
these companies in legal, tax and other terms.

7.2 Techniques of law enforcement authorities
in expert assessments

Law enforcement authorities aim to detect the ,,real” owner or ,,real® originator of trans-
actions using joint stock companies (shares) and companies or securities of a similar type
(and later to recover the illegally acquired assets (property advantage) — for more details see
Sugar® or Dvorak®'.

Detecting beneficial owners of anonymous shares generally usually exceeds capabilities
of the police authority — financial investigator. Therefore, it is necessary to ask an expert in
the field for an expert opinion.

As obvious from the previous part, in identifying the ,;real” owners an absolutely irre-
placeable role is played by general powers of attorney or powers of attorney, which are
included in dossiers submitted upon opening bank accounts and thus, in addition to other
information, constitute a significant source for expert examinations. For more details see
Brada® (Brada, 2013).

Expert examinations for the purposes of law enforcement authorities also focus on a group
of companies comprising both foreign and domestic companies in the Czech Republic (joint
stock companies, limited liability companies, etc.), which are suspected of having coordi-
nated their economic activities — including property transfers and changes of owners — to
achieve property advantages for certain entities (e.g. obtaining pecuniary benefits from ille-
gally recovered VAT). In this case, it is necessary to supplement the traditional analysis of
mutual transactions among the companies and the analysis of information from general powers
of attorney also with other types of analyses, i.e. to investigate the ,,origin® of members of
corporate statutory bodies or the ,,origin“ of natural persons disposing of the assets of ana-
lysed companies.

Therefore it is appropriate to determine whether individuals acting within the statutory
bodies of the studied group of companies or persons disposing of the assets in the studied
group of companies are not just ,,straw men®. ,, The origin of straw men®, i.e. a possible
common source from which these ,,straw men‘ have been recruited for the needs of the
studied group of companies (including self-employed individuals), can greatly assist in
specifying exactly companies belonging to a group of ,,collaborating* entities and in detect-
ing transactions and asset ownership, which should remain hidden from the state administra-
tion and law enforcement authorities.

% SUGAR, J. Odcerpdvdni vynosii 7 trestné innosti v praxi orgdnii ¢innych v trestnim ¥izeni. Praha: Scientia
spol. s r.0., 2009, p. 152, ISBN 978-8086960-52-4.

o DVORAK, V. Ekonomické a krimindlni aspekty legalizace vynosii z trestné Cinnosti. Praha: Scientia spol.
s r.0., 2010, s. 91. ISBN 978-80-86960-63-0.

2 (Brada, 2013) BRADA, J. Znalecky pohled na zdroj informaci o toku Spinavych penéz [CD-ROM]. In:
SCHLOSSBERGER O. Zndte svého klienta? Praha: Vysoka Skola finan¢ni a spravni, o.p.s., 2013, pp. 36-44.
ISBN 978-80-7408-090-6.
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7.2.1 General powers of attorney

To trace beneficial owners of a joint stock company for the purposes of law enforcement,
it is usually useful to break the bank secrecy. Accessible documents accompanying the open-
ing of bank accounts of a joint stock company, in which we seek a beneficial owner, include
a list of individuals authorised to dispose of the funds in the bank account — one of them is
usually also the beneficial owner of the joint stock (or similar) company. A specific case is
where the bank documents include a copy of the power of attorney, which gives the benefi-
ciary (i.e. the ,,economic* beneficial owner of the joint-stock company) an unrestricted right
to dispose of the assets of the company. In these cases, the beneficial owner of the joint stock
company is known (in the case of a ,limited* power of attorney issued only for opening
current account and executing payment transactions, the authorised person is at least strong-
ly suspected of being an owner of the joint-stock company). Let us note that when we find
the phrase ,,General Power of Attorney®, it can be assumed that the power of attorney refers
probably to the Czech legal environment, because the word ,,general®, is according to the
information available to the author not commonly used in ,,international tax planning*.
A mistake upon issuing the ,,Power of Attorney* that might signal existence of related enti-
ties to the law enforcement authorities, occurs when the entity engaged in setting up off-
shore companies issues completely identical powers of attorney to Mr. X for the disposition
of assets of more off-shore companies seated in very distant tax havens, which of course,
operate under different legislations!

7.2.2 Detection of ,,straw men* origin

Anonymous transactions in certain cases require ,,straw men®, who might be seen by the
uninitiated observer as real entities concluding transactions or legal owners of assets. For an
external observer there is no way to determine whether an individual is a ,,straw man®. There-
fore, it is necessary to mention some of the basic techniques of recruiting straw men, used in
the Czech Republic by entities interested in anonymous trading, so that law enforcement
authorities could identify ,,potential® straw men and thus the existence of ,,economically
related and cooperating companies and individuals* involved in crime or facilitating crime.

In technical terms, anonymous transactions are sometimes accompanied by the existence
of cash. Recruiting straw men for the purpose of making deposits and withdrawals is every-
where in the world including the Czech Republic more complicated than just getting straw
men for ,,signing various documents‘. Due to the anti-money laundering banking regulation
(see Blahova® and Schlossberger®) banking institutions perform certain checks of their clients.
Therefore, we shall illustrate the methods of recruiting straw men first for a ,,more compli-
cated” recruitment for the purpose of making ,,cash deposits and withdrawals* and then for
,»,signing various documents®.

Basic methods of recruiting straw men for the purpose of making cash deposits and
withdrawals in the Czech Republic:

1) using existing bank accounts of natural persons or

2) using newly established bank accounts of natural persons.

6 BLAHOVA, N. Proces AML v prdvnim kontextu [CD-ROM]. In: SCHLOSSBERGER O. Zndte svého klienta?
Praha: Vysoka $kola finan¢ni a spravni, o.p.s., 2013, pp. 9-14. pp. 96, ISBN 978-80-7408-090-6.

% SCHLOSSBERGER, O. Possible approaches to applying the AML process in the banking sector, Annual
Proceedings of the National Business and Economics Society, 2013. ISSN 2151-3333.
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1) Using existing bank accounts of natural persons or

a) A classic source of ,,straw men‘ with existing bank accounts is usually represented by
people who respond to a vague-sounding advertisement, in which the advertiser is look-
ing for employees for ,,minor office work*. These persons are usually by telephone (rare-
ly at a personal meeting) or by e-mail promised a sort of ,,employment* in the near fu-
ture. Usually (again orally or by e-mail) a certain probationary period of one to two
months is agreed, with a written contract to be concluded later. A classic (in fact incor-
rect) reasoning given to prospective employees is that the advertising employer is a natural
person from abroad and has not established a branch in the Czech Republic so far, and
therefore he/she cannot open a bank account there and cannot conclude an employment
contract with the ,,prospective employee*. Therefore, in the framework of establishing
a future branch office (indeed, ,,errands related to the establishment of the branch* will
be the main task of the employee) he/she needs to use accounts of his ,,future employee*
temporarily. To prove good intent, the employer pays also advances on future wages to
the ,,prospective employee’s” account. In addition to errands, the main tasks of the
prospective employee* (assigned by an employer, whom the ,,prospective employee*
has not ever seen, who communicates by phone and/or from a public e-mail address)
include the obligation to receive funds on the ,,employee’s* bank account, to withdraw
the funds in cash and to deliver the cash to people designated by the ,,future employer*.

b) Another option refers to endowments used, inter alia, in providing services for people in
the terminal stage of an incurable disease. These people (or perhaps even their relatives)
may be addressed with discrete requests for using their bank accounts for payments in
exchange for an appropriate percentage fee — perhaps 5 % of the amount withdrawn.
(The author has no knowledge about whether (if at all) medical facilities and individuals
employed in these facilities can serve as a source of such information.)

2) Using newly established bank accounts of natural persons

Here we must first find persons to open new bank accounts on the basis of their personal
documents (identity cards), where the right of disposal (via Internet banking passwords) will
not be vested in the account holder, but the person, who had paid to the , fictitious* account
holder for having opened the bank account. A good source of ,,identity cards® is found in
hostels for the socially disadvantaged and homeless people or in idlers sitting around pubs,
often recommended by innkeepers.

Basic ways of recruiting ,,straw men* for the purpose of mere membership in the statuto-
ry bodies of a company:

a) Using natural persons

A classic example of individuals used as members of company statutory bodies, are low-
skilled employees of law firms or companies engaged in tax planning and international tax
optimisation — e.g. janitors, security staff and cleaners, labourers and the like. As a curiosity,
we can mention the situation when a lawyer used his articling attorneys as straw men in
~dummy companies®.

b) Further use of other natural and legal persons

Besides the classic ,,homeless people®, typically registered for permanent residence with
municipal offices, and socially disadvantaged citizens acting as ,,formal* contracting parties
or as owners in legal sense, or more recently also off-shore companies acting as owners in
legal sense, there are (in addition to the previously mentioned companies providing services
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in the area of international tax planning, including the establishment of off-shore compa-
nies) also other cooperating entities that provide a range of legal services enabling and sup-
porting the existence of anonymous transactions. These include, for example, notarial services,
attorney services, tax consulting, etc.

It is necessary to note that the issue of recruiting ,,straw men* must not be confused with
the issue of setting so-called ,,ready-made companies®, i.e. the business, whose purpose is to
establish and then sell ready-made companies — limited liability or joint stock companies.
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After 1989, the state administration in Czechoslovakia began to prepare a reform of the
tax system, in connection with the shift from the central management system to the market
economy. Tax evasion cases at that time only began to emerge as new and unfamiliar situa-
tions. The biggest problems were experienced with the former sales tax. Although it had
undergone a simplification, when the number of rates fell from several thousand to just four,
the newly emerging cases were completely unknown to the tax administrator®.

In retrospect, the tax administration authority came across tax evasion cases, for exam-
ple, upon imports of cars from the neighbouring more developed countries, but also in the
field of alcohol and tobacco products. Tax frauds were committed by some domestic start-up
entrepreneurs. Often these people were not aware of having been used for a tax fraud and
paid for their credulousness, not only by getting into serious financial and property problems;
many of them had served as ,,straw men* and the extra money sometimes cost them life.

The growth tendency of tax fraud and the variety of fraud forms began to fully manifest
themselves after the implementation of the tax reform in 1993. Under the new tax system
a completely new and unfamiliar tax appeared — the value added tax (VAT), to a certain
extent also the excise duties on selected commodities involved some novelties.

Currently we are in the middle of the second decade of the 21* century, however, many
practices in the field of tax evasion ,,go on*, although in much more sophisticated forms, and
the state suffers considerable losses in the field of taxation. This is reflected in the inability to
implement some public expenses.

In the next section we will discuss the issue of tax evasion found within the shadow or
grey economy. Based on the classification of tax evasion attention shall be paid to intentional
illegal tax evasion cases and tools available to tax administrators to detect them. On the basis
on her previous work experience the author shall describe the most serious tax evasion cases,
which represent annual reductions of public revenues by tens of billions of crowns. Unfortu-
nately, they also affect human lives. Tax evasion cases have also contributed to unequal
business conditions. The situation is now so serious that even the European institutions have
discussed this issue in the last few years very seriously and they propose a number of measures
to reduce tax evasion.

8.1 Tax evasion as a part of grey economy

Tax evasion represents a ,,parallel” economy, described by terms like grey sphere, grey
economy, hidden economy, underground economy, black economy or shadow economy.
These terms refer to the part of the economy whose performance is not consistently reflected
in the reported performance of the economy®. Under the new methodology of ESA National

% LEGIERSKA, Y. Od pFimého zdanéni k nepiimému. 2011, p. 77.
% ZAK, M. Velkd ekonomickd encyklopedie. 2002, p. 499.
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Accounts 2010 the calculation of gross domestic product (GDP) of the Member States of the
European Union (EU) involves also the grey economy®’.

The grey economy, as a subset of the shadow economy, represents activities that bring
revenues to their originators, and the revenues cannot be estimated from any statistical sources
used for compiling the GDP statistics®®. Other authors refer to the grey economy as an eco-
nomic activity on the edge or beyond the scope of statutory rules, seeking to make profits on
the grounds contradicting these rules. A typical example is the public works sector, where
taxes are not recognised on subsequent profits or foreigners are being employed without
work permits®.

The grey economy does not consist in a single continuous activity, it’s a collection of
different projects and activities — often mutually significantly different (the concept involves
not only tax evasion, but also illegal work, ripping off customers, selling counterfeit goods
injurious to health, corruption, smuggling, money laundering, etc.). The grey economy con-
ceals its activities and often contains both legal and illegal production of goods or services.
It exists beyond the control of the labour inspection system and often beyond the scope of
authorised weekly working hours. The grey economy constitutes a threat for an adequate
economic policy of the government, in particular because it demoralises the business circles
by creating uneven playing field for all the stakeholders. From a financial perspective, the
grey economy can be characterised as illegal activities through which the state loses reve-
nues from taxes, customs duties and insurance premiums. Due to these grey economy activ-
ities the state loses a certain amount of money that could be used, for example, to reduce the
tax burden or to ensure higher standard of public goods™.

The size of the grey or shadow economy can not be determined exactly. It can only be
estimated, by statistical methods. Most frequently the size is for the sake of international
comparability and comparability over time stated as a GDP percentage.

Development of grey economy in Europe 2011-2013

2011 2012
GDP Share of Shadow GDP Share of Shadow GDP Share of Shadow
of euros) economy (millions of euros) economy (millions of euros) economy (milions
of euros) of euros of euros
Austria 300.712 7.9% 23.756 309.901 7.6% 23.552 319.074 7.5% 23.931
Belgium 369.836 172% 63.242 376.840 16.8% 63.309 38s.201 16.4% 63173
Bulgaria 38.505 32.3% 12,437 39.668 31.9% 12.654 41.276 31.2% 12.878
Cyprus 17.979 26.0% 4.675 17.887 25.6% 4.579 17.536 25.2% a.a19
Czech Republic 156.217 16.4% 25.620 152.828 16.0% 24.452 154.394 15.5% 23.931
Denmark 240.453 13.8% 33182 244.064 13.4% 32.705 249.725 13.0% 32.464
Estonia 15.951 28.6% 4.562 16.998 28.2% 4.793 18,040 27.6% 4.979
Finiand 189.489 13.7% 25.960 194.469 13.3% 25.864 198.702 13.0% 25.831
France 1.996.583 n.o% 219.624 2.029.877 10.8% 219.227 2,061.51 2.9% 204.090
Germany 2.592.600 13.7% 355.186 2.643.900 13.3% 351.639 2.697.835 13.0% 350.719
Greece 208,532 24.3% 50.673 193.749 24.0% 46.500 182.924 23.6% 4a3a7o
Hungary 929.819 22.8% 22.759 97.756 22.5% 21.995 102.763 22.1% 22,711
Ireland 158.993 12.8% 20.351 163.595 12.7% 20.777 167.412 12.2% 20.424
Italy 1.578.497 21.2% 334.6a1 1.565.916 21.6% 338.238 1.576.575 210% 332.657
Latvia zo.21n 26.5% 5.356 22,258 26a% 5.809 23.546 25.5% 6.004
Lithuania 30.807 29.0% 8.934 32.782 28.5% 9.343 34.722 28.0% 9.722
Luxembourg 42,625 8.2% 3.495 44.279 8.2% 3.626 45.636 8.0% 3.651
Maita 6.556 25.8% 1.692 6.756 25.3% 1.709 7.038 24.3% 1710
Netherlands 601973 9.8% 58.993 600.638 9.5% 57.061 606.967 21% 55.234
Poland 369.666 25.0% 92.416 381.361 24.4% 93.052 400168 23.8% 95.240
Portugal 171.065 19.4% 33187 165.409 19.4% 32.089 163.796 19.0% 3121
Romania 131.327 29.6% 38.873 131740 291% 38.336 139.357 28.4% 39.577
Siovenia 36172 241% 8717 35.466 23.6% 8.370 35.240 231% 81a0
Spain 1.063.355 18.6% 195.6a1
Slovakia 690.108 a 15.0% 1.099
Sweden 387.506 35 13.9% 58.746
United Kingdom 1.746.587 0. 3.392 1,901,001 10 192,001 1.950.219 2.7% 18o.a71
Subtotal (EU-27) 19.2% 1.903.922 18.9% 1.902.479 18.4% 1.870.435

67 MINISTERSTVO FINANCI CR. Metodickd p¥irucka Fiskdlniho vyhledu CR. 2013, p. 3.

% MACAFEE, K. A glimpse of the hidden economy in the national accounts of the United Kingdom. 1982, p. 149.
8 ZAK, M. Velkd ekonomickd encyklopedie. 2002, p. 499.

70 SCHNEIDER, F. et al. Shadow Economies Around the World: What do we Know? 2004.
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In the European Union (EU), the worst data according to the following table and chart
are reported by Bulgaria (31.2 % of GDP in 2013), the best data by Austria (7.5 %). For the
recent years in the Czech Republic the values achieve approximately 15% of GDP, i.e. slightly
below the EU average. In 2014, this would mean more than CZK 600 billion. In 2007 this
proportion was 17 % of GDP. This implies a constantly improving trend, albeit very slow
(see Table Grey economy / GDP in the Czech Republic).

Development of grey economy in Europe

Shadow economy size (in EUR bn)
22.4% 221% <@ Shadow economy size as % of GDP

201% 19.4% 19.9% 19.7%

19.3%
19.0% g%

2156 2159 2475 2153

2123 2,135

2,041 2.060

1,986

2003 2004 2005 2006 2007 2008 2009 2010 201 2012 2013e
Source: SCHNEIDER, Friedrich, et al. The Shadow Economy in Europe, 2013. 2014, p. 5.

Grey economy / GDP in the Czech Republic

Year Volume in CZK billions Share in GDP (%)
2015 (estimate) 614 15.1
2014 (estimate) 612 154
2013 602 15.5
2012 615 16.0
2011 644 16.4
2010 609 16.7
2009 583 16.9
2008 617 16.6
2007 544 17.0

Source: SCHNEIDER, Friedrich. Sedd ekonomika v Ceské republice. 2015.

156



SELECTED OPTIONS FOR DETECTING TAX EVASION IN THE czECH REPUBLIC

8.2 Definition and classification of tax evasion offences

An important part of the grey economy relates to tax evasion. Tax evasion means reduc-
ing tax liabilities to minimum or even zero levels. We distinguish between legal and illegal
tax evasion. Legal tax evasion cases relate generally to the tax optimisation of taxation, i.e.
reducing tax obligations in accordance with the law. Illegal tax evasion cases can be both
unintentional and by intentional’'.

A legal tax evasion’ is a situation where the taxpayer uses shortcomings in law in a way
that was not intended by the legislator. Legal tax evasion may be prevented by improving the
quality of laws and other regulations. A situation when a taxpayer intentionally utilises pos-
sibilities offered by the law to optimise tax liabilities (e.g. by choosing between authorized
methods of depreciation and amortization) is not considered a tax evasion. These cases in-
clude application of discounts, deductibles, set-offs against losses from previous years, de-
preciation, expenses calculated as a flat rate amount or as a percentage of income, reserves,
provisions — in general the law offers taxpayers various options to achieve tax savings.

An illegal tax evasion” refers to cases where the taxpayer gets a tax advantage in contra-
vention of law, i.e. by violating legal regulations, for example by hiding income or assets,
overstating costs or expenses, issuing fictitious documents, deducting non-deductible ex-
penditure, performing hidden transfers of profits between parent and subsidiary companies.
The tax evasion may be:

* unintentional, caused by insufficient awareness of the taxpayer, wrong interpretation of
legal regulations, unwilling contravention of law by the taxpayer (the taxpayer has not
been informed well, the law is not interpreted comprehensibly, etc.) and

* intentional, the size of which is usually larger than the extent of unintentional tax evasion
cases. Intentional tax evasion cases (tax fraud) mostly constitute offences, where the tax-
payer knowingly violates the law and pays lower or zero taxes.

8.3 Tax administrator’s instruments
for detecting tax evasion

According to the Tax Code’™, formerly the Law on the Administration of Taxes and Charg-
es”, tax administrators, i.e. the Financial Administration of the Czech Republic (FA CR) and
the Customs Administration of the Czech Republic” (CA CR), have a wide range of options
for detecting tax evasion, for instance local investigations, tax audits, procedures for the
removal of doubt, search operations. In addition to their own findings also motions provided
by low enforcement authorities or other bodies are significant in the work of tax administra-
tors. Increasingly, they use findings from their own information systems and from the infor-
mation systems of controlled entities.

7t BONEK, V. et al. Lexikon - dariové pojmy. 2001, p. 89.

2 BONEK, V. et al. Lexikon - dasiové pojmy. 2001, p. 89.

7 BONEK, V. et al. Lexikon - daiiové pojmy. 2001, pp. 89-90.

74 Act No. 280/2009 Coll., Tax Code, as amended.

75 Act No. 337/1992 Coll., on administration of taxes and charges, as amended.

76 The Customs Administration is the administrator of consumer and environmental taxes incl. customs duties.
Other taxes within the tax system of the Czech Republic are administered by the Financial Administration of
the Czech Republic.
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For example, INTRASTAT is a statistical system used to detect data on the movement of
goods within the EU. Intrastat reports are transmitted monthly to customs offices through
electronic forms as published on the official notice board of CA CR”’, exceptionally on
paper forms. Aggregate data are also processed by statistical offices of the EU Member
States and forwarded to EUROSTAT™.

Another source of information is the so-called VIES, a single VAT Information Exchange
System managed by the General Financial Directorate”, which is used for the purposes of
proper application of VAT on goods traded or services provided within the Member States
(MS) of the EU. The system ensures an exchange of information on such transactions be-
tween the EU Member States. Therefore a taxpayer is obliged to file a monthly electronic
,recapitulative statement sent with the relevant tax return®.

To combat large-scale VAT evasion also a tool called EUROCANET®! is used, also re-
ferred to as the European Carousel Network. It constitutes a spontaneous exchange of infor-
mation on companies suspected of involvement in VAT ,,missing trader fraud*. The essence
of these scams is to acquire unjustified excessive VAT deductions by using straw men.
EUROPOL# has established an analysis work file on the missing trader fraud within the EU.
The aim is to detect fraud organisers and their criminal networks while analysing the most
common forms of missing trader frauds.

In practice, tax administrators used also the so-called E-audit®®, an electronic data check
or e-audit of data submitted by taxpayers on data carriers, for example in . XML, DBF, MDB,
WK or XLS formats. The tax administrator processes the data electronically computer using
a special analytical software ,,IDEA“. The advantage of this approach is not only a reduced
duration of tax audits, but also an automation thereof, offering the possibility of faster and
more efficient detection of irregularities. The material scope of tax audits has not been ex-
tended by introducing e-audit procedures. During audits the tax administrators are still bound
by the framework defined by the Tax Code and other tax regulations.

An important tool, which prevents businesses from hiding of cash sales revenues and
evading tax and creates equal conditions for enterprises, consists in mandatory registration
of sales, e.g. through cash registers. In the Czech Republic, the law on cash registers with
fiscal memory had been adopted with effect from 1 January 2006, however, subsequently it
was revoked by the new government. Currently we are preparing a substantially more effec-

77 Act No. 17/2012 Coll, on the Czech Customs Administration, as amended.

8 https://www.celnisprava.cz/cz/dalsi-kompetence/intrastat/Stranky/default.aspx

7 Provisions of ss. 2-4 of Act No. 456/2011 Coll., on Financial Administration of the Czech Republic, as amended.
80 http://www.kurzy.cz/dic/overeni/eu/vies/

http://mymemory.translated.net/en/Czech/English/eurocanet

Europol is the European Union’s agency created upon the signing of the Maastricht Treaty in 1992. It deals
with the prevention and combating organised crime. Europol seeks to streamline the collaboration of individual
Member States, in particular by information and awareness activities and by police and judicial counseling.
The agency started its operations in 1994 as EUROPOL DRUGS UNIT (EDU). Later EUROPOL started to
deal with other serious forms of international crime. The Convention establishing EUROPOL entered into
force in October 1998. However, fully-fledged activities of Europol started on 1 July 1999. EUROPOL is
engaged in combating crime and in law enforcement in the areas of money laundering and counterfeiting,
trafficking in drugs, vehicles, human beings and cultural goods, as well as in the field of terrorism, immigra-
tion and environmental crime. Europol’s activities include exchanging data and information among interna-
tional police agencies, providing expert and technical information, intelligence activities (creation of analy-
ses and reports). Since Europol has no executive cross-border power (for example to perform arrests etc.), its
work is based on the principle of international strategic cooperation. Available at: https:/www.europol.europa.eu/
3 JARESOVA, J. and ZEZULKA. J. E-audit - trest nebo vyhoda pro dariovy subjekt? 2012.
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tive solution against cuts in sales. Due to technological progress a system of ,,electronic
records of sales* could be implemented with effect from 1 January 2016. The FA CR will
thus be able to monitor sales of entrepreneurs on-line and impose effective sanctions on
fraudulent businesses. The subsequent analytical data processing will be important in terms
of preventing tax evasion.

According to information from the Ministry of Finance additional tools are being pre-
pared for future use to combat tax evasion, the ,,ERP system mapping*, which means map-
ping of corporate information systems auditing and a forensic audit of investigations through
IT technologies. This tool should preferably be used by the Specialised Tax Office, with
which the largest legal entities are registered, i.e. businesses with an annual turnover of more
than CZK 2 billion, financial institutions and similar entities®*.

8.4 Characteristics of tax evasion in the Czech Republic

The most affected sectors, according to information from the annual reports of the FA
CR¥ include trade and repairs, construction, manufacturing, hotels and restaurants. Control-
led entities are usually involved in fictitious provision of services (advertising, marketing
analyses a economic studies), for the purpose of obtaining both unjustified VAT deductions
and cuts in the income tax base by increasing tax-deductible expenses.

The most common methods of tax evasion, according to annual reports of the Financial
Administration include:

* reducing the tax base, particularly by unjustified increases in expenses (costs), e.g. by
applying cost of repair and reconstruction as a single deductible amount instead of gradu-
ally depreciating the related technical improvements, entering the entrepreneur’s personal
expenses into the business expenses, insufficient or missing evidence of inventory and
stock-taking records, receiving fictitious invoices, classifying tangible or intangible assets
as items intended for direct consumption through itemisation, fictitious business trips,

* concealing income, e.g. from renting apartments or holiday homes, from temporary em-
ployment,

* reporting income as income exempt from tax, e.g. sales of motor vehicles earlier than one
year after the purchase with a transfer of title to the operation registered after the one-year
period, buying used or wrecked cars from abroad directly by the prospective buyer to
make him pay customs duties and VAT on the purchase price, although the price for the
vehicle after repair will be much higher,

* fictitious supplies of goods and services, chaining thereof and other transactions in order
to reduce the income tax and VAT.

The CA CR reports the most common tax evasion cases for selected commodities subject
to excise tax, e.g. reporting imported alcohol as a material for the manufacture of food products
or detergents, reducing the amounts of manufactured products and selling them without tax
documents, reporting ethyl alcohol as another chemical substance or transforming ethyl al-
cohol to this substance and then reversing the transformation back for the purpose of sale,

84 Act No. 456/2011 Coll., on Financial Administration of the Czech Republic, as amended.
85 THE FINANCIAL ADMINISTRATION OF THE CZECH REPUBLIC. Annual reports of the Czech Tax Ad-
ministration or the Financial Administration of the Czech Republic.
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smuggling alcoholic beverages and cigarettes from abroad or reporting them as other goods
(e.g. building materials), deliberately reducing the purchase price on the part of a foreign
supplier in issued invoices, fake thefts of goods, classifying goods under other tariff head-
ings subject to lower duty rates for imports, reporting the goods as originating from a state
with customs preferences, i.e. lower duty rates, pretended exports of goods documented by
false proofs of export with simultaneous VAT deductions on export or actual exports to
a fictitious or real foreign customer for an overvalued price, followed by re-imports at con-
siderably lower prices®.

A separate group consists of tax evasion cases related to the existence of tax havens,
where profits ,,spill over* in various ways to jurisdictions with low or zero taxes. It is an EU-
wide problem.

8.5 The largest tax evasion cases in the Czech Republic

Especially after the tax reform in 1993, entirely new phenomena emerged, unknown not
only to the tax and customs administration bodies, but also to domestic entrepreneurs. Many
entrepreneurs paid for their credulousness, not only by getting into serious financial and
property problems; many of them had served as ,,straw men* and the extra money sometimes
cost them life. Tax evasion cases referred mostly to indirect taxes, i.e. the completely new
VAT, and also excise taxes, levied on selected products. These fraud cases usually reflect
also in income tax evasion.

Fuels are subject to tax evasion from the outset of the new tax system in the Czech
Republic. Today it is quite obvious that evasion cases from the 1990s amounting to around
EUR 60 billion and exercised through substitution of diesel fuel, subject to excise tax, with
light heating oil, exempt from taxation for a certain period, resulted from a deliberate the
legislative ,,mistake®. Politicians ,remedied” the mistake only in April 1996, when light
heating oil was made subject to the same tax rate as diesel fuel, with an entitlement to a refund
of excise tax if used for heating purposes. The Czech economy thus received the first un-
taxed money to be used for privatisation and business development. However, the mentioned
commodity has been subject to tax evasion until now. The fuel traders have just changed
their strategy of tax evasion. For these reasons, the FA CR organised on 18 December 2013
a nationwide audit and execution operation codenamed ,,Focus*. The operation was assisted
also by the CA CR and by the Financial Analytical Unit (FAU) of the Ministry of Finance. At
the present time, the principle of tax fraud does not consist in imports of fuel via fictitious
companies only, illegal transactions from the beginning involve legitimate businesses that
resell untaxed goods through their own filling stations and utilise the cost advantage result-
ing to them from the tax evasion®".

Alcohol and alcohol-based spirits constitute another commodity associated with large-
scale tax evasion, but also with consumers poisoned by methanol. Therefore, many countries
have introduced duty stamps on spirits. The Czech Republic introduced this system in 2006.
Initially tax evasion cases declined, i.e. the collection of excise duty on alcohol improved.

8 THE CUSTOMS ADMINISTRATION OF THE CZECH REPUBLIC. Information on results of the Czech Tax
Administration.

87 FINANCIAL ADMINISTRATION OF THE CZECH REPUBLIC. Tax evasion cases worth CZK 250 million
detected by the Czech Financial Administration. 2013.
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Later, however, frauds transformed into a more dangerous form, which consisted of mixing
methanol (not subject to excise duty) and alcohol intended for consumption. At a certain
concentration this substance is life threatening. It is also necessary to mention ,, CARBOPUR®,
a commodity which emerged in the Czech Republic in the late 1990s. It was an imported
black slurry mix of alcohol and charcoal from Slovakia. The General Directorate of Customs
in the Czech Republic had classified this commodity according to the applicable tariff as
a cleaning agent not subject to excise duty on imports. In practice, charcoal filtrates were
discovered at various places (garages, basements). Spirits were subsequently produced with
the non-taxed pure alcohol. The estimated tax evasion amounted to CZK one billion.

Cigarettes and tobacco — tax evasion cases in the 1990s consisted of confusing tobaccos
charged with different excise tax rates. After the unification of excise tax rates since 2000
this type of tax evasion decreased, however, new forms have appeared. In the early 2000s
a case was recorded involving tobacco intended for greenhouse fumigation, which under the
then valid wording of the Excise Tax Act was exempt from this tax. The tobacco was first
sold in gardening shops, later also by tobacconists. The tax evasion was suppressed by ex-
tensive field operations of the customs administration authorities, involving also seizures of
goods. In recent years, sales of tobacco leaves exempt from tax have been recorded. Customers
were allowed after having purchased the leaves in the store to cut them into smoking tobacco.
Recently, the Chamber of Deputies has resolved this issue by an amendment to the Excise
Tax Act. Tax evasion cases for tobacco products amount about 10 % of the annual proceeds
from this tax, which represents a relatively good result in comparison to other EU states.

In the early 1990s the Ministry of Finance authorised some companies to sell goods
without VAT and excise duties. Shops known as the DUTY FREE Shops were built at roads
between the border crossings, e.g. Haté and Hevlin on the Austrian border. These places are
known for tax evasion cases when goods originally directed outside the Czech Republic was
trafficked back into the country to be sold untaxed. In addition to tax evasion this created
very uneven business environment in border regions. Following a huge criticism from the
part of the EU these stores should have been closed by 31 December 2002, however, the
politicians gradually extended their duration until 31 March 2004, i.e. just until the date of
accession of the Czech Republic to the EU.

Lower collected amounts of customs duties and VAT have been and still are associated
with smuggled goods at extremely low prices, originating mainly from China. Moreover,
much of these goods — textiles, footwear, leather goods — were counterfeits of a variety of
quality brands. Firstly such goods were imported, then, directly in the Czech Republic, se-
cretly branded as a product of a famous company. This resulted not only in tax and customs
duty evasion, but also in the decline of the textile, footwear and leather industries in the
Czech Republic, accompanied by increased numbers of the unemployed. This triggered higher
spending from the state budget in the area of unemployment and welfare benefits.

A ,special phenomenon* in the area of tax evasion consists in evading VAT, otherwise
the most profitable tax within the system. Evasion opportunities are offered by the very
principle of operation of this tax, which is levied at each stage of production and trade on the
value added. If the total output VAT for a monthly or quarterly tax period is less than the sum
of input VAT, the taxpayer does not pay the tax and the Tax Office returns him/her the so-
called excessive tax deduction. Exports or supplies to another Member State of the EU are
not taxed, but exempt from tax with an option of deducting the input tax. However, if some-
one deliberately fails to meet the tax liability in any stage before this VAT payer or if a fictitious
transaction is recorded, a tax evasion case occurs. Because the entities usually engage in
conspiracy, this business can turn around over and over again, and VAT deductions can be
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claimed always at the exit from one MS to another EU country. Therefore this type of fraud
is called carousel fraud. While previously these types of transactions involved extraordinary
commodities, e.g. diamond dust, precious stones, alpha fetoprotein, spare parts for cars,
billiard cues, integrated circuits, today this fraud uses quite common goods, like toilet paper.
The European Commission continuously strives to find methods to prevent such fraud.
A partial solution consists in the introduction of so-called domestic reverse charge on select-
ed supplies, e.g. construction works since 2012. Its essence is that the output tax is added to
the supply price only if the customer is not VAT registered. If the customer is a VAT payer,
the supply in his country of origin will be invoiced excluding tax and the customer shall be
liable to tax the output transaction and to apply for the input tax deduction.

The issue of fictitious supplies and fictitious invoices is also reflected in evasion of in-
come tax. The aim is also to ,,spill over* costs among related legal entities from different
countries so that the highest tax base refers to the company based in a country with the
lowest or even zero taxation.

Finally, we may also mention that an estimated EUR 1 trillion in public money is lost due
to tax fraud and tax avoidance every year in the EU. This alarming size of the tax gap repre-
sents a rough yearly cost of EUR 2 000 for every European citizen. The average of the tax
lost in Europe today exceeds the total amount that Member States spend on healthcare, and
it amounts to more than four times the amount spent on education in the EU. The current tax
gap in Europe represents not only an alarming loss of public revenue but also a danger for
the safeguarding of the EU social model based on quality public services available to all. It
is a threat to the proper functioning of the Single Market and a dent to the efficiency and
fairness of tax systems within the EU®.

The attitude of the general public access to tax evasion in the Czech Republic is very
benevolent. This results from the overall climate in society and the tendency of citizens to
tolerate and facilitate tax evasion. An influence of the 1990s with the purposely imperfect
tax laws is still evident. Moreover, since 2010, when the new Criminal Code came into
effect®, the penalties for tax evasion have been reduced. It was a signal that addressing tax
evasion is not a priority for the politicians.

Many economists recommend to reduce taxes in order to curtail tax evasion. The Czech
Republic, however, does not show any enormous tax burden, as evidenced by the amount of
the tax quota. The tax quota level® of approximately 35 % in the Czech Republic is slightly
below the EU average.

Illegal tax evasion can be prevented by enhancing and automating control and search
operations of the tax administrator offices, including strengthening their powers, better regula-
tion, higher criminal penalties, extending the period for assessment or additional assessment
of tax, accelerated processing of international requests etc.

It is necessary for that purpose to increase numbers of the tax administration officers in
the Czech Republic, because since 2010 the restrictive fiscal policy of the government has
resulted into a significant reduction from 16 000 in the first decade of the new millennium to
14 000 at the beginning of the second decade. This jeopardised the tax collection in such
a way that the outstanding taxes, previously annually amounting to about CZK 100 billion,

8 EUROPEAN PARLIAMENT Report on Fight against Tax Fraud, Tax Evasion and Tax Havens (5/2013)
(5/2013).

89 Act No. 40/2009 Coll., Criminal Code, as amended.

% Coefficient of tax revenues and GDP.
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have increased by one third®'. Within its fiscal policy, the government should not raise rates

of indirect taxes above the levels applicable in the neighbouring countries. Such a development
leads not only to deepened shopping ,,tourism® in the border areas, reducing domestic tax
revenues, but also to increased efforts of some entities to avoid such taxes and get unjustified
high ,,profits* at the expense of the state and of the other taxpayers, compliant with the tax
rules.

An important measure against tax evasion will also be brought by the forthcoming intro-
duction of electronic records of sales and the VAT Control Statement since 1 January 2016.
This should significantly prevent reducing sales, and thus also the income tax and VAT eva-
sion. Simultaneously also a further reduction in the limit for cash payments can be recom-
mended®. In order to prevent VAT evasion a full implementation of the domestic reverse
charge scheme would be useful, without any effect on the fulfilment of obligations of the
Czech Republic towards to the European Union. Duty stamps for spirits should include ex-
cise tax, as already charged on cigarette duty stamps. A promising cooperation between tax
administrators and the Czech Police in detecting tax fraud began in 2005 by establishing the
Financial Police Unit. However this unit was terminated in 2007. It was not until last year
that a closer cooperation was resumed in scope of a unit called ,,TAX COBRA*, with a more
significant involvement of the FAU of the Ministry of Finance. However, the form of this
cooperation should be institutionalised, for example within the Ministry of Finance.

°l THE FINANCIAL ADMINISTRATION OF THE CZECH REPUBLIC. Annual reports of the Czech Tax Ad-
ministration or the Financial Administration of the Czech Republic.

2 Act No. 254/2004 Coll. on limitation of cash payments and on amendment to Act No. 337/1992 Coll., on
administration of taxes and charges, as amended.
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*J] Conclusion

In the present publication, we have tried to show some of the current problems associated
with the financial investigation in criminal proceedings. Indicatively, these problems can be
divided into two groups. The first group includes problems associated with inaccurate termi-
nology applied to the used concepts, such as proceeds of crime, financial investigation and
its stages, financial intelligence and others concepts as mentioned in the sections above. The
second group includes procedural problems, this means that the financial investigation is not
clearly defined in the Code of Criminal Procedure as an integral part of the criminal proceed-
ings. Despite this, in the police practice financial investigation techniques are often used
concurrently with criminal proceedings and in some cases even before the commencement
thereof.

A highly topical issue consists in the contradiction between the detected property advan-
tage obtained by crime, the amount of frozen values identified as proceeds of crime and the
actual recovery of such proceeds. One possible reason may lie in the fact that the current
legislation allows recovering an illegal property advantage solely on the basis of a court
decision, through financial sanctions (forfeiture of assets, pecuniary penalty, forfeiture of
things and other asset values, forfeiture of substitute values) or through protective measures
(seizure of things and other asset values and seizure of substitute values). The court can issue
a decision (judgement) on forfeiture or seizure of a specific property advantage only provided
that it has been proved that the property advantage has been obtained by a criminal activity,
which the offender is prosecuted for. In the event that the financial investigation and criminal
proceedings fail to prove this connection, the illegal property advantage cannot be sanc-
tioned by a penalty (protective measure) and remains with the offender (investigated entities).

Our model examples have shown that a financial investigation carried out consistently
and with knowledge of the matter leads to identification and seizure of a property advantage
from crime and, ultimately, to the recovery of such assets. On the other hand, the financial
investigation may also contribute significantly to obtaining evidence that can be used in
proving the source crime itself. In the event that the property advantage obtained through
crime is finally recovered, the financial investigation fulfils also a preventive function by
helping to implement the ,,Crime does not pay* principle, adopted at the meeting of the
Commission of the European Communities in Brussels on 20 November 2008%.

% Communication from the Commission to the European Parliament and the Council. Proceeds of organised
crime. Ensuring that ,,crime does not pay*. [Cit. 13.12.2012] Available at:
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0766:FIN:EN:HTML>
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B Summary

The basic aim of the publication is to present some of the topical issues of financial
investigation in scope of criminal proceedings to practitioners. The authors tried to show that
it is possible to interlink processes related to financial investigations and pending criminal
proceedings.

Even though the concept of financial investigation is not specified in the Code of Crim-
inal Procedure as an element of the criminal proceedings, the individual provisions of the
Code imply that this investigation can be implemented in order to detect and freeze property
advantages gained through crime or to search for evidence.

Formally, the publication is divided into 8 chapters. The first two chapters outline the
theoretical and methodological basis of the concept of proceeds of crime and financial inves-
tigation in relation to criminal proceedings.

The next chapter presents a new approach to the concept of financial investigation in the
stage prior to the commencement of criminal proceedings. It contains a methodological de-
scription of financial intelligence upon acquiring and analysing intelligence information on
a property advantage acquired through criminal activities. The authors strive to show that
intelligence procedures can be fully used also in financial investigations.

The approach of the police in financial investigations in practice is referred to in the
chapter devoted to financial investigation methodology and its function in criminal proceed-
ings, divided into three subchapters — financial investigation in the stage prior to the com-
mencement of criminal proceedings, in the stage of verification and in the investigation
stage.

The next chapter analyses activities of the Financial Analytical Unit of the Ministry of
Finance in order to highlight the most common source criminal acts, through which perpe-
trators obtain property advantages, and the most common methods of money laundering.

The sixth chapter methodologically analyses the approach of the police upon obtaining
information on proceeds of crime from abroad.

The still unsolved question, the financial investigation in the case of anonymous share
transactions, is described in the following chapter.

The last chapter shows that even a failure to pay taxes can be regarded as a property
advantage gained by the crime.

The publication is not primary a study theoretically elaborating on the issue of financial
investigation in criminal proceedings. The authors tried to show that when the procedural
steps of financial investigation correspond to the processes within the criminal proceedings,
the involved authorities will not only manage to detect and freeze proceeds of crime but also
to find and document facts that can be used as an evidence in proving the offender’s criminal
conduct.
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